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PREFACE. 



*' That contradictory decisions should have been pronounced 
" in this Court," said Sir Richard Ottley, in the year of his 
promotion to Ijie Chief Justiceship of Ceylon, '' is a matter of 
^' regret, because, if one subject can be selected which more 
" than any other it is the incumbent duty of judges to attain, 
^' we may say that certainty and uniformity of practice is that 
"*' object, _ It is an object which I consider of such magnitude that, 
^' unless it be attained, no exhibition of talent, no display of 
'^ erudition or of ingenuity, could render the proceedings of the 
Court respectable" («). The discordancy in the judiciary law of 
Ceylon, as deplored by this eminent judge in 1827, has not been 
remedied to the present day. Indeed, the evil appears to have 
increased. For Mr. Justice Thomson, writing in 1 866 , said : ** The 
" absence of a complete publication of these decrees has led to 
** litigation and error. The decrees of the Supreme Court, when 
^' unprinted, cannot afford instruction to the profession generally ; 
'' and consequently that Court has had to decide the same points, 
*' often elementary points^ over and over again, because the 
'' District Judges, Magistrates, Advocates, and Proctors have had 
" no proper reports to refer to ; indeed, even the judges of the 
'^ Supreme Court itself, having no index to its decisions, have 
'^ elaborately adjudged many questions of law, in ignorance that 
^ those very questions had been as elaborately adjudicated upon 
** years before by their predecessors, or have unwittingly over-ruled 
** those predecessors and even themselves." (3) 



(a) See p. 9a of these Reports. Sir Richard Ottley had been Puisne 
Justice for about seven years before he was promoted to the Chief 
Justiceship. 

ip) The Institutes^ preface, p. 5* 



It is much to be regretted' that no deterihmiatte effort has beSn 

' made by any one in the profession to remove, so far as possible, 

^ this reprcra&h ' to the administfation of justice in Ceylon, by 

^ publishing in a systemic manner' the decrees of the Supreme 

' Court The late Mr. Thomson endeavoured to digest the law of 

^ Ceylon,— with what success, it is not for me to state. But I may 

remark that no dttempt Of this kind will afford satisfaction to an 

intelligent bar,' so long a^ the original tases'from which th^ 

doctrines and principles have'^een drawn, ate not available to 

^ the profession at large. The proper ^ime fbf digesting would be, 

' when we have in our-hands a complete collation Of all the mcff^ 

important cases decided by -the Supreme Court on matters 

involving points of law. Several gentleman, from Sir Charte 

- Marshall down to 'Mr.^ Advocate ^Jrenier, have laboured in this 

' cause, — at irregular intervals and broken periods, it is true, btJt 

^with none the less service to the professioi»'(c). ^he reportB, as 



•JUMaa«bi 



Xc). The following list comprises all the local Law Reports :-^ 
'Sir ChaVles'Marshairs *' Judgments," iZzz-^^, very scarce. 
*^*'The 'AppeaT-Digest " by Morgan, Conderlag and Beling, from 1835. 
'a^84ft, scarce. 

Continuation Of "The Appeal Digest," by Conderiag and Prins, 
^i84a-i8>fS,inow scarce, 

Murray's Reports, 1846, scarce, 

" The Legal Miscellany\" 1^53, said to be edited by Mr.. (afterwards 
-Sir) Richard Morgan, very scarce, 
Lorenz's 'Reports, 1856-1859. 
■ Joseph and Beven's Reports, i^ 59. 

^^The Zegal Miscellany y^ edited by 'Beven and Hills ; nofuch \fz& 
intended in this work, but little done. Thus we have two ' or thr^ 
judgments of the Supreme Ceurt in i8%o-«x,'afew cases in 1846-47, a 
fair number in i860, none in i96x,4ior 4b i'86a, nor in 1863, a few cases 
between January and June, 1864, a similar number b^ween January and 
June 1865, a fair number for r866, and a few cases between January anS 
July 1867, Imperfect and irregular as the work is, it is vety scarce. 
Crowther's Reports, 186.3. 
Creasy's " Ceylon Reports," (publishing). 
Vanderstraaten's Reports, 1869-1871. 



'^poblished by them, may be roughly stated Uy cbvef^her following 

"periods : from 

'^1833 to 1846 

1856 to 1859 

W69 to iSf4,— 

*1 say, roughly/ beeause there are a few isolated scraps of reports 

-for fractions of years here ^nd Iherei^and they too not easily 

" bbtainable, which may be well thrown out of ^consideration. 

It appeared to me; under these citcumstances, that! could 

'^:4iot have in view armore pressing-object of ^ertioirtfaan to attempt 

to bridge over all the existing^gaps and complete the series of 
'4decision^ from the earliest date at which th^ are to be found in 
^ the Registry, There ^6re no less'{han'd4 years efdeci^ions which 

had been left altogether tbireported^'and about^ years but meagrely 
jreported. I have now with me a complete collection of the 
[judgments of the Supreme Court for the thirty years in question. 

The present volume contains the judgments, recorded betweea 
*the years 1820 — 1833, of the -Supreme Court 6f Judicature and 
• of the High Court of Appeal (d). There are no judgments earlier 

-than these, and the satisfaction I feel in having brought them to 



Grenier's Reports for 1873. 

Grenier's Reports for 1874. 
'besides these Reports, thefollowing^relatetopirticttlstt"Coarts-^— 

Handy ^Book qf Police Court Cases^ edited by Beliog, 1846-18^ 
'X» parts). 

Niell's Courts of Requests CdseSy vety scarce. 

Austin's Ka^dyDsstritt Court Cdses, 
' Grenier's Police Court Appeals, 1 87*. 

I have not Included, in this list, treatises such as Mutti&isna's 
sThesavdlafftaij Brito's Mukkuva LaWy &c. which contain a number of 
•decisions of the Supreme Court on the special subjects the authors dealt 
with. 

(d) For the constitution ol these Courts, see the Charter of 18015 
^so pp. 246-^50 of Mr. Cameron's Report, in the appendix. 

In these pages, there will be found only two judgments of the High 

Court of Appeal, The extreme paucity of the records of this Court is 
very striking. 



light, such ae they are (^), is in a great measure enhanced by the 

fact that a few more years of seclusion in the dark chambers of 

the record-ofSce of the Supreme Court would have placed these 

decisions beyond the reach of perusal or publication, for even as 
I found them, a great many of the leaves of the M&S. had 

been worm-eaten^ decayed and discolored, with the ink all but 

bleached (/). Hence the deficiency reflected in pp. 80, 85, 86^ 

87, 88, 107, etc^ of these reports. 

The volumes containing the bare judgments of the Supreme 
'Court have all been compared with such of the volumes as are 
extant of what are called Ike Civil Minutes^ from which have 
been taken the names of the presiding judges and such other' 
information as I have thought it expedient to give. 

The authorities cited in the judgments from text-books and 
reports liave been duly verified. 

In the Appendix will be found the Reports of Lieutenant- 
Colonel CoLEMROQiRR upou the Government of Ceylon, and of Mr. 
Charles Hay Cameron on the Judicial Establishments of this 
colony: two very important documents, now exceedingly rare, and 
the publication of which in this volume is due to the courtesy of 
Sir Charles Layard, who kindly placed at my disposal his own 
<:opy of them. But for these papers, many of us should have 
been ignorant of the legal and political aspect of Ceylon during, 
and prior, to the period to which the decisions comprised in this 
volume relate. 

So far of the years 1820-1833. In the second volume, I 
hope to publish the reports of 1846-1855, and in the /^/ra? volume 

(je) These judgments have been held in great esteem by the judges of 
our times. The Collective Court {Creasy ^ C y. Temple and Stewart, J. y.) 
sitting in appeal on the axst June x866, said that ^' for few judicial opinions 
did it entertain so high a respect as for Sir Hardinge GifTard's." (D. C 
Colombo 38239). 

(/) Much of this is due, I am told, to the very careless manner in 
which the old records were handled about the time the present Supreme 
Court-Hoose was building. These records had been transferred to a 
temporary cadjan shed and had suffered much from exposure to rain. 






those of 1 860- 1 868. It will be my endeavour to expedite the 
publication of the two succeeding volumes, and when they are 
published) the bench and the bar would be in possession of an 
unbroken series of reports from 1820-1874, 

Before concluding, I have to tender my acknowledgments to 
the Government of Ceylon for the liberal encouragement which 
H. E. the Lieutenant-Governor, the Honorable Arthur N. Birch, 
at the suggestion of the learned Queen's Advocate,, has extended 
to me in the publication of my law reports. I need not say how 
indebted I feel to His ExGBLLSNGT and to Mr. Cayley, for while the 
support to which I have referred relieves me of the greater portion 
of the expenses connected with the compiling, printing &c.y of the 
work, their kind appreciation of my services to the profession has 
been to me no small reward fi>r the labour and attention I have 
bestowed on the work. 



Colombo, 

September, 1877. 



P. Ramanathan. 
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ACX:OUNT STATED, PAGE, 

An acoount stated and acknowledged is conclusive, except 
where strong imputations of fraud or serious dealing are 
made, in which cases it is incumbent on the Court to 
open it up, and examine particulars thereof ..- ••# 59 

Even in the al^sence of such imputations, accounts thus 
stated and acknowledged may be opened up, if the whole 
series are voluntarily subjected to the consideration of the 
v^ourt .#^# #^« a^f ppp ••• »•• ••• %0p 



ADMINISTBATION. 

The widow may administer to the estate of her fausbaad, 

thpugh her right thereto is not absolute ..^ .•» .^^ 7, 9^ 

Administration unknown to the Dutch Law... •^. ^«. 10 

An {tdnsiaistratioQ obtained by a mis-statement, may be 
repealed, and new letters granted to the ne^^t of kin upon 
proof of pcoximity ..« **» ••• •- «•* •*« 33 

Under what circumstances, administration may be granted 

to others but the widow » -* »^# 92 

See '' Next of kin'* 
" Prescription " 

ADULTERY. 

'trroot Of .«.•• «•• mp» •«« ••* •«* ••• ••• ^35 

See ''Damages'^ 

^^ Divoree^^ 

" Sfidw^m " 



AGENT. 

See ^< Qn$tm f^MinbanW' 



ni INDEX. 



ALIMONY. 



PAGE. 

A wife by eloping from her husband, disentitles herself to 

any claim of alimony ... ^i 

A deed conditioning payment of alimony to a wife, during 
the pendency of a suit for divorce, and also afterwards so 
long as the promovent shall remain in the Civil Service, 
is valid and binding, even though 'the charge of adultery 
has been proved against her, and divorce granted in 
consequence thereof «.. •« ..• «^ .... 173 



ANNUITY. 

Registration of Minute of ..• ... **• «.« ^. i^o 

ARBITRATION AND AWARD. 

An award founded upon a deed of grant, conditioned upon 
the grantee bringing the land within five years into " full 
and fair cultivation, according to the opinion of a majority 
of nine persons," to be appointed by the grantor, is illegal, 
as ousting the jurisdiction of the Sovereign's Courts of Law 163 

This agreement to refer to arbitration will not, therefore, 
preclude the matters in dispute from being reviewed on 
evidence by the proper Court ««• •«« ii. 

ARREST. 

A person attending on summons hefore a Magistrate is 

privileged from arrest eundo^ morando et redeundo ,«^ 3o, 83 
Arrest for debt not favored by law -* - -.. 83 

AVERAGE. 

See "Shipping" 

BANKRUPTCY. 

C. and W. eatrasted goods of their own, as also other goods 
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BANKRUFTCY— {continued) 



PAGE. 



eonsigned to their care by third parties in London, to M. 
and Y. on commission sale. M. and Y. rendered C. and 
W. account of general sales of all goods^ without distin- 
guishing the different allotments, C and W, became : 
bankrupt. ITeld that M. and Y. were entitled to withhold 
from the assignees the proceeds of the goods belonging 
originally to the third parties in London, for the purpose 
of paying them over to them ... . 95 

The assignees under a commission of bankruptcy, take the 
estate of the bankrupt, and any legal interest in the 
bankrupt, subject to all the same equities as they stood 
in the bankrupt at the time of the bankruptcy 105 

Where the price of goods consigned to afactor, has not been 
actually paid and settled in account with the. principal or 
his agent, and in the meanwhile the factor becomes insol- 
vent and the money has been so mingled with his estate: 
before the bankruptcy as not to be distinguishable, the 
principal may come in and enforce his rights {De Buschcy 
vs. Young ... ... ..» ..• .... ... ... 107 

Case of D& Busche vs. Voting distinguished from Scott vs, 

iS«ri««« (Wi lies' Rep. 400) ... ... ... .... ... no 

Observations in respect of proceedings in bankruptcy. ... I69^ 

See ** Insolvency/* 



BATAVIA- 

The StatuteSfOfe and their applicability* to Ceylon .... ... 37 



BILLS OF EXCHANGE. 

A bill given in. payment of a debt does nol operate.as a 
discharge, until' it is actually paid, or unless the creditor 
has been guilty of laches ... ... ... ... ... 19 

The drawer of a bill, payable to a third party, is entitled to 

notice of dishonor ... ... ... ... ... ... 24 

Action on a bill of exchange ... ... 53 

The drawer is liable to all expenses arising from its dishonor 55^. 

The bare possession of an accepted bill gives to the holder 
such a, prima facie, titlQ against the acceptor as may be 
rebutted (in failure of. payment or express waiver) by a. 



fV DiDBX. 

BILLS OF EXCHkiiGE.— {continued) paq%. 

strong presumption of payment «.«^ ^. ..^ .n^*^ 6f 

The acceptor of a foreign bill is liable to pay according to 
the course of exchange at the time of acceptance.*. ^^ 7^ 

Where a bill is proved to have been lostr without being 
presented for payment^ the purchaser is entitled to recover 
the amount from the drawer ... ... ••• ...^ 133^ 

If in such a case, the currency in which the bill was drawn 
has been subject to fluctuation, the value of the bill will 
be estimated bycomparison with the currency of England^ 
the drawer being given every advantage of exchange .^ 134^ 

In case of an inland bill being lost or miscarried withia 
the time limited for the payment of the same^ the holder 
is entitled to have another bill of the same tenor witb 
that first given, on giving security to idemnify the 
drawer in case the bill so s^leged to be lost or mis- 
carried shall be found again 



••* #.^ 



BREACH OF PROMISE OF MARRIAGE, 

See ^^ Marriage'' 
" Damages " 



CHARTER. 



A Royal Charter conferring jurisdiction to a Court may 
stand corrected by the Act of Parliament which prescribed 
the framing of it ••. ••• ••• *** •». .^ 17 



COMMUNITY OF PROPERTY. 
Se^ *' Parent'' 

CONTRACT. 

A. a debtor of Government, which held his property in 
hypothecation, entered upon the superintendence of its 
arrack farms, on the understanding that he was to receive, 
as his only remuneration during the time of such 
superintendence, ''the remission of the interest of his 
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CONTRACT,— (continued) PAfi*. 

debt doe to Government. Gbvermnent took over^on it» 
own valnationr the property hypothecated, and thereat ter 

' credited A. with the interest of the reduced debt only. 
Held {dissentiente Ottfcy» J.^that A. was entitled to yearly 
credits for the interest on the debt as it existed at the 
time of his entering upon the management of the farms...- 45 

If a contract is equivocal, it is the duty of him against whom 
the term» would be construed,, to have it rendered more 
explicit •»• •*.' **•• •^^ •*•' ... •■«. .»« 40* 

Applicability of the law of contract^ English or Roman- 
Dutch, to personal as well as real property, in Ceyloa .•• 8s 

See " Deeds " 

" Purchase and Sale** 



COURTS-MARTIAL. 

Have no power to commtt a witness for non-attendance 
after summons »»• ».» *•• v» ••^ *-*•' ^ 



CREDITOR AND DEBTOR; 

A creditor need not stand or fall by his secisrityr but may 
have recourse against the other property of his debtor for 
the deficiency.'. ... ••• .»* •.. ... ...- 155 

Fraudulent preference ..• » 164 

See ''* Judgment*^ 
" Crcmn " 



CROWN. 

See '* Customs " 
* • Insolvency " 



CUSTOMS, 

Where goods are imported and deposited in part at the 
Customs as a security for debts due on the whole importation, 
the law that the pledge shall not be sold without order of 
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CUSTOMS.— {continued) 



PAGE. 



Courtr or consent ofi owner &c, is controlled by Reg*. No. 

Q ' 01/ Ji02^ »•• ••»- ••• ••• •*«-. »•-• •»«— ^ *3l^ ^ 



CUSTOM OF MERCHANTS. 

According to the custom of the Dutch Merchants-in Ceylon,., 
an agent is liable to pay interest on a balance in his 
hands, unless he wilfully delayed paying it or employed 
it to his own advantage .... ..- ... ... ►.. lo^ 

The Code of the Custom of Merchants, connects the 
Commercial Law of England with the Roman Dutch 

X^^Yr ... ••• .... ... ... .*• ... ... Ji ji* 

Where it was proved that,, according to the custom of 
merchants^inCeylon, agents were entitled to a.commission 
of live per cent on the amount of judgments recovered by 
them for their principals &c. He/d that this was a bad 
custom oCC' .*• ...- ... .««. «.. ...^ .«.- 7o '' 

See " Mercantile Law " 



DAMAGES. 

The object of damages in a breach of promise of marriage.... 2%\ 

In a case of breach of promise of marriage, the poverty of 
the defendant will be considered in the question of' 
damages, so that he may not be left totally destitute,, 
while it shall be made his interest to atone for his 
misconduct by marriage,- if still acceptable to the plaintifF> S2:t 

In an action for false imprisonment, the damages accruing 
from the illegality of the act complained of, may be 
mitigated and even rendered nominal, by the malice oi 
the plaintiff and the perjory of his witnesses ... ... 13^^ 

In a case of adultery, the loose character of the wif^, and^ 
the poverty of her para4nour,are grounds for not awar<iing 
exemplary damages ... .^.« ... ... ... *.• 141^ 

On the other hand, the professional character of the para- 
mour, as a medical man. will aggravate tiie damages,, 
even though no special confidence was reposed on him 
by the husband . . .- ... ... ... ••• ih^^ 

In a case of seduction, the principle upon which the damages 
are to be assessed^ depends on the circumstances of 
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JDAMlAGES.— (continued) 

aggravation or mitigation, arising out of the conduct or 
situation of the plaintiff, his wife or the defendant ... 175 



DEED. 



The words "y?<// and /^ir cultivation " in a deed of grant 
qualify each other, so that the grant will not be forfeited 
even though all the lands have not been cultivated ««• 63 

See " Contracts " 
" Alimony " 



ravoRCE, 



Cannot be granted on confession or consent 60 

Nor where condonaih or cornpensatio has been pleaded and 

proved ib. 

:See ^^ Damages^* 



DOMAT. 

Observations on the authority of 73 

DONATION. 

Validity of ••• •«« ... ... ... ... ... 43 

Where a donation is made to the prejudice of a creditor, he 

has a hypothecary action against the donee 44 

Nemo donare facile presunUtur 49 

EVIDENCE. 

The oral evidence of a witness (since deceased) in another 
suit, though between the same parties, cannot be received, 
when the present matter in dispute did not then form the 
principal question in issue, but was only incidentally 
introduced ... ... ... ... ... ... .•• 66 

Where the deceased gave no sufficient description, in his 
last wilU of the person whom he wished to constitute his 
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EVlliEliCE.—(€onHnued) 

executor, patrol evidence may be admitted to shew ibe 

person intended by tke testator 112 

Admissibility of a deed &c. • ••• 164 

In a case of seduction, what proof of marriage is necessary**. 175 

In cases of crim. con., letters between the parties Cdunot be 
received, unless they clearly appear to have been written 
before the commencement €i the adulterous tntercourse««« 178 

EXCHANGE. 

Course of, defined ««^ ««« •«« .,« •*, •«« 79 

See "" Bills of Exchange'' 



EXECUTOR. 

Is entitled to his actual expenses and to a percentage on 

the property collected *- ,.. a6 

See ^^ Admmistrator'^ 



FACrOft. 

See '^Bankruptcy''' 

FALSE IMPRISONMENT. 
See " Damages " 

FKEIGHT. 

From place of wreck. Held on the contract that the master 
was not bound to convey goods further than the act of 
God and the danger3 of the seas permitted him to do ia 
uis vessel ••• ••• ••• ••• ■»• ••» ••• oo 

HABEAS CORPUS. 

Courts will not vponAi^Mf cor/ttf^entertotom invcstig^itioa 
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HABEAS CORPUS.— (conttnued) 



HEIRS. 



PAGE, 



of the truth of the facts alleged by the Sheriff in his 
return to the writ, but other facts consistent with such 
return may be stated... ... 86 



Though not expressly named, are bound by the obligation of 
their ancestor, except where the obligation is personal to 
him or arises ex delicto ... •.. ... i 

Heirs in Civil Law and in English Law 2 



INHERITANCE, LAW OF. 
See ' * Succession '* 



INJUNCTION. 

Where plaintiff obtained two judgments against first 
defendant whose counter claim was dismissed, and the 
first defendant appealed and, pending appeal, confessed 
judgment to his son, the second defendant, in a case 
instituted by him, so that execution issued and plaintiff 
was sought to be deprived of the fruits of his two 
judgments. Held^ that plaintiff was entitled to an 
injunction to restrain both defendants from intermeddling 
with the property seized, and that his application for a 
receiver should be allowed ... 115 



INSOLVENCY. 

The Crown, as creditor of an insolvent estate, has a prefer- 
ential right over other creditors, in respect of debts due 
as duties, taxes or tribute ... 158 



JETTISON. 

A malicious selection of particular goods to be thrown 

ov^oard in a storm, may justify damages being awarded 69 



I 
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PAGE. 

JOINT WILL. 
See " Will" 

JUDICIARY OATH. 

« 

Under what circumstances^ it may be administered to a 

nariy ••• ••• ••• ••• ••• ••• ••• ••• oo 



JUDGMENT. 

A judgment confessed to the Crown, evidently without 
consideration, by a debtor, in fraud of his other (bona 
fide) creditors, is- valid as between himself and the Crown, 
but invalid as against his other (bona fide) creditors ... 27 

See ^^ Injunction^^ 

* • jyamptissement " 



JURISDICTION. 

Matters relating to an arrack renter being prevented by the 
Government from receiving certain duties to which he 
was entitled, do not exclude the Jurisdiction of the 
Supreme Court of Judicature, under cl. 73. of the Charter 
or xooi ... ... ... •.• •.. ... i^ 

A plea to jurisdiction, when to be taken I4. 

In a plea to jurisdiction, where it is to a Court of general 
jurisdiction, it must be shewn not merely where the 
jurisdiction vests, but also negatively that it is not there 
(Rex vs. Johnson, 6 East, 583) 82 

Where proceedings of one Court are incidentally brought 
before another, it will be competent for the latter, though 
having no appellate jurisdiction over the former, to examine 
into the regularity of such proceedings 82, 85 

Of the Supreme Court of Judicature 118^119 

Difiiculties attendant on the exercise of the equitable 
jurisdiction of the Supreme Court of Judicature. ... 122 

See " Amard^^ 

" Supreme Court of Judicatures^ 
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LANDLORD AND TENANT. 

In the absence of any agreement or statutory provision or 
local custom, tax is payable by the tenant 



PAGE. 



128 



LEGAL PRACTITIONERS. 
See " Practitioners " 



LETTER OF CREDIT. 
Defined ... 



126 



LIQUIDATED DEBT. 
Meaning of 



MARRIAGE, BREACH OF PROMISE OF. 

It is no objection to an action on a contract of marriage, 
that the plaintiff is a pauper 

Remedies for breach of promise of marriage 

The object of damages in such a case 

In such a case, the poverty of the defendant will be 
considered in the question of damages, so that he may 
not be left totally destitute, while it shall be made his 
interest to atone for his misconduct by marriage, if still 
acceptable to the plaintiff 



23 
ib. 



... 
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MERCANTILE LAW, 

See " Custom of Merchants*^ 

Affinity of the Commercial Law of England with the Dutch 

Roman Law, through the code of the custom of merchants 

Money had and received 



21 
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MORTGAGE. 

A special h^rpothec, though posterior to a general one, is 
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MORTGAGK—iconitntied) page. 

preft^rent to it--* ••• ••• ••• •-• ••• ••• 72 

The effect of not renouncing the plea of non numeratce 
pecunicB in a mortgage bond, and the time within which 
this exception may be availed of 150 

The nature of the security of a pledge or mortgage ... 155 

Whether mortgages of Immovable property have to be 

passed notarially &c. 164 

The state of the Law of Ceylon (prior to the Ordinance No. 
7 of 1834) as to mortgage of immovables, and the solem- 
nities required therefor 166 

See « Creditor " 
** Customs " 



NAMPTISSEMENT. 

Whether the praciice of demanding Namptissement is 

oDsoiete •• ... *•• ... ... ... ... loi 

Whether it has been superseded by the Charter of 1801 ... 162 

Whether an admi.^sion by the debtor of his liability is 

indispensable to a prayer for Namptissement 163 

Whether a bare allegation of fraud is sufficient to bar 
Namptissement ... •«. ••• ... ••• ... ib* 



NEXT OF KIN, 

The meaning of ••• ..• ••• •.. ••• ••• 94 

The widow is next of kin to her husband ... ib. 



NUDUM PACTUM. 

A contract by A. to supply oil to B. under a penal bond 
signed by A. alone, without any consideration stated, is 
2^ nudum pactum .*• ••• ..« ... «.. «.. 41 



OBLIGATION. 

Heirs, though not expressly named, are bound by the 
obligation of their ancestor, except where the obligation 
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OBIAGATIOI^^— (continued) page. 

is personal to him or arises ex delicto i 

In penal obligations, the penalty ought to be apportioned 

to the amount of damage actually incurred 41 

In an alternative obligation, the choice belongs to the debtor 70 



PARENT. 

Whether a surviving parent in possession of what was once 
the communal property, is a trustee for his children, or 
a tenant in common with them 56 

See ^* Prescription " 



PARTNERSHIP. 

Dealing generally together, conducting business in the same 
premises) and other circumstances shewing a joint 
interest? raise a strong presumption of partnership ... 89 

A decisive criterion is participation of profit and loss in 
any speculation, but not merely a purchase to be paid for 
by the parties ••• ... ... ... ••• ... 90 

Nature of partnership, and different kinds of 143 

Where there was intimacy and mutual confidence in matters 
of business between F. and B., (who was the head of a 
mercantile firm), so that the frequency of joint dealing 
between F. and B, (as such) held out to the world the 
appearance of connection, and where B. wrote to the 
plain tififs at Bombay a letter advising them (evidently 
with the knowledge of F.) that F. had been authorised to 
sign for the firm, and where a notice of dissolution of B's 
firm and of transfer of stock &c. to F. appeared in the 
Colombo Gazette, and the original draft of such notice 
was traced to F. himself. He/d that F. was liable jointly 
with B. to the plaintiffs 146 

A party who by express words, or by general conduct holds 
himself, or suffers himself to be held out as a partner, is 
liable to those who contract with the firm 149 



PAWN OR PLEDGE. 

Nature of the security of a pledge 155 
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PAWN OR Vl^^T^lS..— (continued) 
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The right of the pawnee to sell the property pledge with 
him^ considered ... ... ... ... ... ... 156 



PENALTY. 

See " Obligations " 

PLEAS. 

Condonation and compensation 60 

non numeratce pecunicB ... 150 

POSSESSION. 

Bare possession affords such evidence of ownership as will 
avail against all persons, except those who can have a 
legal title to the property ... ••• 77 

PRACTICE. 

A defendant is not necessarily concluded hy the oath of 
the plaintiff ••• .•• ... ••• «.- ... •*• 24 

Whenever the proceedings of one Court are incidentally 
brought before another, it will be competent for the 
latter, though having no appellate jurisdiction over the 
former, to examine into the regularity of such proceedings 85 

The value of certainty and uniformity of practice 92 

Precedents which pass without argument possess less weight 
than those established after a full discussion 93 

Where an execution is sued out of one Court against property 
in the custody of another Court, it will be competent for 
the latter, though not having an appellate jurisdiction 
over the former, to grant the parties an issue on allegations 
of fraud or insufficient inquiry &c., and to itself entertain 
the trial of that issue, or leave it to the other Court to be 

iriCU .•• *•• ••• ••• •.. ... ••• ... AyO 
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PRACTICE.— (continued) 

See ''Judgment'' 
** Jurisdiction " 



PRACTITIONERS. 
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Liability of legal practitioners to neglect, ignorance or 

mistake in the practice of the law 4 



PREFERENCE, FRAUDULENT. 

See " Creditor and Debtor " 
'* Purchase and Sale " 



PRESCRIPTION. 

Guided by local regulations, &c 19 

Against a hypothecary claim 51 

The object of ... ... ... ... ... ... ..» 52 

Against a trust ... • ... ... . ... ••• ... ... 56 

Where the surviving parent in possession did not take 
administration to the estate of his wife (who died in 1802) 
till 1818. Held^ that the claim of maternal inheritance 
by their daughter (who married in 1805) against the 
surviving parent, was prescribed, because she was valens 
agere from the time of the accrual of such right ; and 
that a general requisition by the surviving parent in 81 18 
to creditors to prove their claims, was not a waiver of 
prescription against such claim of maternal inheritance... 57 

Prescription runs against a succession, though vacant, 

abandoned and without a curator... 58 



PRINCIPAL AND AGENT. 
See " Custom of Merchants'' 

PURCHASE AND SALE. 

Schultze bought a vessel from Kilwick, who coUusively 
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PURCHASE AND SALE— {continued.) 
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transferred it to King, whereupon S. obtained judgment 
awarding damages against both the defrauders, and seized 
under his writ the vessel, as the property of King ; but 
King had before judgment sold it (without giving posses- 
sion to Scott & Co). Held, that Scott & Co.'s claim to the 

vessel seized was ineffectual, &c. ... <« 7^ 

See *' Warranty'' 



ROMAN DUTCH LAW. 

Its intimate connection with the Commercial Law of 

England, through the Code of the Custom of Merchants... 21 

Under what circumstances, the Roman Dutch Law may be 

superseded in Ceylon 80 



SEDUCTION. 

What proof of marriage necessary in an action for damages 

for seducing one's wife 175 

See ^^ Damages'' 



S. C. VELLEJANUM. 

Its observance in Ceylon 

SET-OFF. 

An illiquid claim cannot be set off against a liquid claim... 

Set-off in English Law analogous to * compensation ' in 

vyivil JLaw ••• ... •• «.. ... ... ... 



SHIPPING. 

General average 69 

See "Jettison" 
''Freight" 
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SUCCESSION, LAW OF. 



TAX. 



See " Landlord and tenant " 
" Insolvency '* 



TESTAMENT, 

See " Will '' 

TRUSTEE. 

See " Parent '^ 

VELLEIANUM. 

See "5, G VetUianum'' 
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The law of succession in Ceylon depends upon a Resolution 
of the local Government, dated 20lh December 1758, 
promulgating the Placard of 1S99, which adopted the 
Aasdomsch Code as prevailing in North Holland, accord- 
ing to which the rule of inheritance is, the nearest in 
blood should succeed, whether the kindred were on the 
fathers' or mothers' side 32 



SUPREME COURT OF JUDICATURE. 

The Supreme Court affords relief, under its equitable 
jurisdiction, (i) by enforcing the principles upon which 
ordinary Courts also decide, when the powers of those 
Courts are insufficient for the purpose ; (2) by preventing 
those principles, when enforced by the ordinary Courts, 
from becoming instruments of injustice ; (3) by deciding 
on principles of universal justice, when the interference of 
Court is necessary and the positive law is silent ••• 123 

See " Jurisdiction '* 
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WAGERS. PAGE. 

Validity of wagers, according to English Law 54 

According to Civil Law... ... ... ... ... ... ib. 

According to Roman Dutch Law id. 



WAIVER. 

To extinguish a right, the waiver should be positive and 

not a matter of inference merely 49 

" See Prescription " 



WARRANTY. 

Restitution of sale money for breach of an implied warranty, 

when allowable, after eviction 59 

Difference in this respect between the English and the Dutch 
Roman Law ... ... .-. ... ... ... .. /3« 



WILL. 

Joint will and its effects 128 

Under what circumstances a joint will may be revoked ... 16. 



WITNESS. 

See ^^ Arrest ^^ 
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May S.-^Secotid Term. 
Present: — GiFFARD, C. J. AND Byrne, J. 
Vanderstraaten^ vs. de Latre. 
(No. 3,390.) 

This is a suit brought by the official Administrator of the i. An illiquid 
Estate of Kronenberg, deceased, to recover Rds, 797. 2, being claim cannot 
the balance of an account due by the defendant to the Intestate ^^ ^et off 
Kronenberg. Interest is also demanded by the Administrator. *^*^"*iaim ^^^^^'^ 

It appears that the Intestate had, in pursuance of a contract „ .' 

entered into by him with the defendant, as Deputy Commis- though*' not 
sary General, furnished him with beef for the Troops in expressly nam- 
Colombo, from the 31st day of December, 1818, to the i4th cd, are bound 
day of January, i8i9> on which day the Intestate died. On 1*^ }^^ . 
that day, the accounts stood against the defendant, making ^^gi^^^^a^^gstQ^, 
him debtor in Rds. 2^297. 2. except where 

The plaintiff admits a receipt of Rds. 1,500 in liquidation the obligation 
of this balance, on the 26th September, 1819, and he claims Is personal 
interest on the old balance for the interval between January *** ex^^iictll^^ 
and September, and on the reduced balance of Rds, 797, from 
September 26th, 1819. This is the substance of the plaintiff's 
libeU 

The defendant being an Officer acting on behalf of His 
Majesty's Government, His Majesty's Advocate Fiscal has been 
instructed to undertake his defence. 

By that defence the ground of the demand, or the amount 
of beef actually furnished, is not denied, but it is insisted that 
the Intestate having entered into a contract to furnish beef to 
the Troops, under certain conditions of penalty, and his secu- 
rities having, after his death, failed to execute the contract, 
the^ damages and penalties thereby incurred should be set 
against the present demand. 

These damages, according to the calculation in the answer, 
would havp amounted (for the difference between the amount 



ttto, of beef famished 29th Janoaiy, 1819, and thai supplied from 
* **y * * other persons) to Rds. 672 ; and on the same day a penalty 
of Rds. 5,000 for breach of contract, and on 5th and 6th of 
Febmary, another penalty of Rds. 5,000 : being in the whole, 
damages and penalties Rds. 10,672 as against the contractor ; 
and for not urging the demand of this sum the Advocate 
Fiscal claims credit for the forbearance of Government. 

The case then is, that the demand made by the Adminis- 
trator of the Intestate's estate for the principal sam of Rds. 
797 with interest, is met by a counter demand — a plea of 
ampensaiion^ as the Civil Law terms it — ^for Rds. 12,500. 

To this the plaintiff replies by insisting that the contract 
ceased with the life of the Intestate^ and that it was so consi- 
dered by the defendants who, in February, 1819^ entered into a 
new contract with another person lor supplying the Troops 
with beef. And the plaintiflfrelies upon the fact that the word 
keirs not being introduced into the contract, the keir of the 
Intestate is not bound by it. 
Ban m CstiI But this position of the plaintiff I hold to be qaite 
}^- V*^ '" erroneous : it arising lirom using the word ieirs as it is 
*^ Law. employed in the Law of England ; but in the Civil Law, its 
signification is far more extensive. By the Law of England, 
the heir is the person who succeeds as next of blood to reai^ 
as distinguished from personal property ; such an heir can 
only be bound by such obligations as can afiect the property 
he inherits, and then only perhaps when specifically named. 
By the Civil Law, the ketr inherits all the rights and all 
the obligations of the Testator or Intestate ; he is considered 
as one person with him, and, except in contracts which can 
only be executed by the individual contracting, or in cases 
where the obligation arises ex deltcia, that is to say^ from wrong 
or injury done by him, the heir is liable^ though not named 
in the obligation entered into by the person from whom he 
inherits. Substituting the words "executor or administra- 
tor" for ^'heir,*^ the law of England is the same. % it 
executors or administrators, thoi^h not named, are liable to 
the contracts of the deceased, so far as their assets reach. 
1 Inst. 209, 3 Bac Ah. ♦ 95, Off. Ex. 1 17, t 

The principle is fully laid down by Van Leeuwen in his 
Censura ForensiSj pt 1. 3. i. § i : ** Heirship " says he, 
** is the succession to all the rights of the deceased, and this 
comprehends both his advantage and disadvantage, as well as 



* This reference 18 wrong ; probably the page is 485. — I^ 
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that existing against himself and towards others : from which, 1S20. 
however, are excepted personal actions and personal duties ^2L^' 
which expire with the person." 

If the case stood on this groand alone, plaintiff's replication 
would fail. It is therefore necessary to consider the effect of 
the defendant's plea« which, if available against the deceased, 
must, on the principle thus laid down, be available against 
the plain till, who is his heir in the sense of the Civil Law. 

The plea of compensation is analogous in almost all 'Compensation* 
respects to that of " set off'^ in the law of England. " Com- « Civil Law 
pensation,'' says the Digest, " is a mutual acquittance of the ^^ ^^l^^^ in 
debt and credit,'* — L.i,ff Compens. It is, therefore, necessary English Law.^ 
that mutual debts should exist between the plaintiff and 
defendant. 

The debt claimed by the plaintiff is admitted as having 
accrued to the deceased in his life. That claimed by the 
defendant consists of damages and penalties not incurred dur- 
ing the lifetime of the deceased. 

This, though the first point of difference between the 
claims, and certainly tending to destroy the notion of mutuality, 
might yet be overlooked in the consideration that the plaintiff 
is bound to fulfil the contracts of his Intestate and is in effect 
in law one person with him. 

But there is another principle, governing the law of com- 
pensation and adopted into the law of set off, which requires 
to be attended to. The debt opposed by way of compensation 
must be liquidated. '* We direct " says th^ law, '^ that com- 
**^ pensation may be pleaded^ if the cause whence it arises be 
** liquidated, and not involved in controversy." L. fin sec. I 
CW. de Conipens. L. 4 Tit. 31, sec. 14— i. 

We cannot say that in this case the claim of damages and Meaning 
penalties, is in the language of the law liquidated; such a 0^ * *»q"***l*^«* ' 
claim is always held to be unliquidated, until settled either by ^^^^ 
a suit at law or the admission of the party. And this is fully 
explained by Van Leeuwen, Censura ForensiSy pt. i. 4. 36. 
§ 3 : '* Compensation must be a debt liquidated,'' '' pure and 
existing." '^ A liquidated debt is that which is founded upon 
^' clear right," says the Institute, *' as upon the confession of 
*' the opposite party or where the question is one merely of 
** law, and the fact of a debt is not denied." — sec. 30 Instit. 
de action. And the vtord pure is also explained by the Institute, 
where it is opposed to conditional. — L. 3, tit, 16, deverh oblig : 
^^ Every stipulation is either pure, or for a time certain, or 
under condition. 

Of the claim now made, of damage for a loss sustained b}: 
the purchase of beef at an advanced price to supply the 



iSxo. deficiency of the contractor, and of penalty for the breach of 
^*y^ - contract, it cannot be said that it is either liquidated ox pure ^ 
that is to say, free of all condition, — it is on the contrary in 
every point of view unliquidated^ and it depends wholly on the 
condition upon which it is founded, the neglect of breach of 
contract. 

It is fortunately unnecessary in this case to advert to the 
inconvenience which may result from the Official Administra- 
tor being bound to continue contracts like the present entered 
into by Intestates ; the interest which the securities must feel 
in carrying on the contracts to save themselves, will probably 
prevent its becoming at any time a serious mischief ; but as 
the law stands, and as we must declare it, it seems a hard 
alternative to oblige him, the Officer of the Court, either to 
enter into pursuits utterly inconsistent with his other duties, 
or to leave the Estate under his administration liable to losses, 
from the neglect or misconduct of those over whom he can 
have no control. 

This is however at present out of the question. We have 
only to consider the effect of the plea, and upon the whole it 
is my opinion that the plaintifi" is entitled to recover in the 
present suit ; the plea of compensation oflered by the defendant 
not availing in point of law. 

Judgment for the plaintilT with the interest claimed. — (Per 
The Supreme Court of Judicature)^ 



Oambs vs. Kriekenheek. 
(No. 3,381.) 

Liabiiityof legal This is a suit brought to recover damages against the 

to^nriclTT- <iefendant, an Acting Notary Public, for drawing a Bond, 

**norancc'or without the clause renouncing the benefit of the 5, C, Velleia- 

mistake in the num^ whereby the plaintiff lost his remedy against the sureties 

practice of (who were women), "Owing to which gross neglect or wilful 

the law. omission," as the libel alleges, "the plaintiff lost his debt of 

Rds. 444, which he demands with interest, and Kds. 166. 2. 

being subsistence paid to principal debtor from ist — 1819.'' 

It appears in the very title of the case that the defendant 
is not a regularly bred Notary Public, but v\ hat is cal led an acting 
one. But as such he was employed by the plaintiff, and it is 
in evidence that he received his fee from the plaintiff for 
drawing the bond in question, which he was therefore bound 
to draw to the best of his skill and knowledge. There does 
not appear any reason to impute wilful omission to the 
defendant, this must therefore be discharged from our consi- 
deration of the case. 



There can be no doubt that by the law ot England, which »82<x 
on these subjects derives most of its principles from the Civil ^"^ ^* 
Law, gross neglect, mismanagement, ignorance or corruption, 
may be the foundation of an action against an Attorney. 
Russelv. Palmer, 2 ^ils 325, and a Notary Public is at least 
as responsible. It is equally certain that an Attorney is not 
answerable for any loss his Client may sustain, on account of 
a mere involuntary undesigned mistake in a nice point of 
practice. Russelv, Palmer, 4 Burr. 2063, 2 Wils. 325. 

But he is liable when he ought to know his duty, as for 
drawing a bond on a wrong stamp, a matter supposed to lie 
directly within his means of knowledge. FHtt v, Yelden, 4 
Burr. 2091. Guilliatn v, Barnety 2 Smith 156. 

In this case, as I have already suggested, the defendant 
is not a regularly bred Notary Public. The circumstances of 
this Island have long prevented our receiving any accession 
of practitioners in any branch of the Roman Dutch Law from 
the country in which it was cultivated as the Municipal 
Code. The consequence has been that Notaries Public, Proc* 
tors, and Advocates of the several Courts in this Island have, 
for a considerable time, been necessarily persons not regularly 
educated to these several pursuits. For such persons great 
allowances must be made, and if it appears that the mistake 
of the defendant is one which any other practitioner would 
have been at the time equally liable to, we would go very far 
indeed were we to charge him with gross neglect. For error 
in judgment, and most particularly in the practice of law^ 
very great tenderness is shewn — and, indeed, when all, from 
the judge to the writing clerk, are equally exposed to the 
danger, it would be exacting too much from human frailty to 
look lor total exemption. 

And on this point Van Leeuwen in his Censura Forensis^ 
speaks fully and feelingly : 

" In like manner (he has been speaking of Judges) neither 
is an Advocate answerable, who falls into mistake through . 
ignorance of the law. For though it be disgraceful to a Doctor 
and one professing the laws to be ignorant of the very law 
itself, yet would it be very unjust and hard measure to them if, 
in so dilTuse and difficult a science as law and practice, — 
amidst such a variety of opinions and in such a crowd and 
procrastination of causes very often not allowing full time for 
deliberation — they should themselves be held liable to the 
hazard of every suit, in case any thing fell out either through 
their imprudence or want of experience." 

It seems not to be denied that this omission of the defen- 
dant was the cause of the plaintiff's failure before the Sitting 
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i8zo. Magistrate's Court. But there has been no appeal, and to 

^^y ^' decide against the defendant would be for this Court to decide 

in effect implicitly according to the decision of the Sitting 

Magistrate. 

The observance Putting this, however, out of sight for the present, how- 

of the s, c. ever difficult it might be for the Court to pass over the 

FdUianum\n objection, we shall suppose that the plaintiff has suffered the 

* **" ' loss inevitably in consequence of the error of the defendant. 

It is certain from the evidence of Mr. Van Dori, that previous 

to the British occupation of this Island, he and other regular 

Notaries Public were accustomed to insert the renunciation of 

the S, C. VelieianutHj where women were sureties. 

But it should seem that this practice, after that period^ 
(for some reason not explained) fell into disuse, and he has 
produced many bonds from 1803 downwards, in which it is 
omitted, though women were sureties ; though it is to be 
observed that these were mortgage bonds in which the hypothec 
might have been held sufficient, and the sureties considered as 
mere matter of form — ^this I say is a possible, though by no 
means a sufficient, reason for the omission. 

The practice says Mr. Van Dart fell into disuse and was 
revived about three years ago. It is within all our recollec- 
tions that the case which gave occasion to its revival, that of 
Phebu^s surety Mrs^ Pegaloitiy excited no small surprise at the 
time ; and I will venture to say that the Judges themselves 
were as little acquainted with the existence of the S. C Yel- 
leianum as any Notary in the Island could hare been^ 

It has however been carefully attended to ever since. 

But in fact from 1803 to 1816, not a bond containing the 
renunciat has been produced. How then can a general and 
prevalent misconception, for such, from the evidence of Jifr, 
Morgan and Mr*^ Van Dort^ we cannot but believe to .have 
prevailed, — how can it be visited particularly on the defendant^ 
if he erred ? And that he did so, we have only the Sitting 
Magistrate's decision before us to prove. He did so neither 
from neglect nor corruption, but from the general mistake 
prevailing throughout the profession. 

As however the plaintiff has been unfortunately a sufferer^ 
his suit is dismissed without costs ^ (Per The Supreme Court (^ 
Judicature)^ 
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May 12.— Second Term. 

Present: — Geffard, 0. J. AKD Bybne, J*. 

In the matter of tTie Goods of 8. Holmany deceased* 

[Notes of the argument.] 

Mr. Van Cuylenberg moves, on behalf of the widow, for ^g^^ 
administration to deceased, dying Intestate. M^y I'x* 

The Registrar is heard, who submits to the Court its 

decision dated 13th November, 1816 upon the application of The widow 
Mary Gunn for administration of the Estate of her husband, "*y adminhtct 

jr, ■'_ ^ 'to the estate 

George CrUnn. of her husband, 

Mr. Cuylenberg reads clauses 53rd and 57th of Her though her 
Majesty's Charter of 1801 ; administration of Intestate to next f»ght thereto b 
of kin does not exclude widow. According to form in diocese "*^^ absolute, 
of London. After Charter published in 1802, 30th April, 180J4 
Vandersmagfs case, administration to widow and several 
others after. By the same judges who brought out the Charter. 
By law, widow as well entitled as husband. Deceased and 
husband, Europeans: according to 53rd clause widow entitled* 

Mr. Prins on same side :«— 

I rely on the 53rd clause. As to the British and Euro- 
peauB, the Ecclesiastical Law, as it is now used and exercised 
in the diocese of London. What is the Ecclesiastical Law as 
regulated by statute in cases of administration ? By 3 1 Edward 
3. c. II. the Ordinary is to depute the next and most lawful 
ft-iend. By 21 Henry 8. c. 5. to grant administration to widow 
or next of kin or both. This Court in place of the Ordinary^ 
In this case the wife would be entitled. But this is said to be 
controlled by subsequent clause of Charter. $ 55 gives this 
Court power of committing administration of Intestate to the 
next of kin* $ 57 requires the Court to give administration 
to next of kin residing within the jurisdiction and of full age^ 
and when no such person appears, the Registrar is to have 
letters ad colligenda. 
[Judgment*] 

The omission of the word widow is said to take away hef 
right. And it is supposed that this having been so decided 
in the case of Gunn's widwo we are bound 1^ that decision . 

It is always with doubt and difGcuUy that judges ever 
decide in contradiction to a former judgment, but when that 
former judgment appears to them totally contrary to the prin- 
ciples by which they must be governed, it is their dtrty to meet 
this difficulty and overcome doubts, founded merely apoa 
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4^40. their respect for those whose decision they think erroneon-s ; 
^^y " * and in this case we can do so with the less compunction, when 
the last decision contradicts the preceding practice upon the 
subject) and still more, when it proceeded, as we conceive it 
to have done, upon a mistaken view of the fact upon which it 
was principally rested* 

In the case of Gunn, of which t have a note taken at the 
time and I believe not inaccurately, the Court relied princi- 
pally upon the preceding case of Mrs, Cuylenberg^ as having 
decided the question against the right of the widow generally. 

The only account of that case of Cuylenherg which the 
Court possessed was derived from its own recerds, and as we 
have access to precisely the same means of information, it is 
in our power to examine, as particularly as our predecessors 
did, into the circumstances of that case, and a view of the 
whole will convince any one that the right of the widow is 
not negatived by that case. 

The widow of Cuylenherg applied for administration % 
The next of kin, the daughter^ did the same. Their rights 
by the statute were precisely the same, and the Court might 
in its discretion (under the statute) appoint either* The decree 
was for the next of kin, but this was an election which the 
Court might exercise, had the case occurred in England, where 
no such difficulty as the Charter is supposed to create exists ; 
and this discretion is properly confided to the Court : it is 
often usefully exercised when there are children, and the 
widow has remarried improvidently, or in many other cases 
where the Court might think it more advisable to confide in 
the next of kin, than the widow. 

So far then as the Court supposed itself bound b}' the 
case of Cuylenherg^ the ground of the decision appears to tail. 

Putting the case of Cuylenherg aside and looking into the 
records of the Court, we find that from 1802, when the Charter 
began to operate, to April, 1804, immediately preceding that 
decision, the course was to grant administration to widows. 
Seven different instances in Nos. 170, 284, '329, 370, 378, 380^ 
and 407, have been found in which it was done. 

I must admit that after this period there seems to have 
been a prevailing impression that Cuylenherg^ s case had 
decided against the widow, for until Gunn^s case in 1816, we 
do not find aa application made on behalf of a widow, and 
that case rests, as I have observed, rather upon the authority 
of Cuylenherg^ s than upon any principle laid down by the 
Judges who decided it. 

If the authority of Cuylenherg s c;^^^^ fails, GuntCs founded 
on it cannot have greater weight, and must fail also* Having 
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cleared these two xBases out of our way, we proceed to examine «'»^» 
the principle on which the claim of the widow has been May^i, 
resisted. 

The position is that the omission of the iirord widow in the 
57th clause takes away that right, which the 21. Henry viii 
would give to this Court of granting letters of administration, 
acting upon the Ecclesiastical Law of the diocese of London, 
as directed by the 53rd clause. 

. If in similar cases of omisbion, a right has yet been found 
to survive, we shall have much of our difficulty removed, but 
where that has occured in a case strictly analogous, it must 
appear decisive. 

Now, the right of the husband to administration of his 
deceased's wife cannott in strictness of expression, be said to 
be recognized in the words of the statute of Henry viii, which 
confines the election of the Ordinary to the widow or next of 
kin. Yet the right of the husband whether derived from 
common law, or whether supposed to be given by the statute 
Edward iii, by the words * next and most lawful friend/ 
has never been questioned in England. Though the word 
^husband' is omitted in the statute of Henry, the husband 
is surely as effectually excluded by being omitted in the statute 
Henry viii, as the wife can be by the omission in this Charter. 

But bring the question nearer to us : the right of the 
husband has not been questioned : even here it has been the 
constant practice to grant him administration, and yet the word 
* husband' is no more to be found in the 57th clause of the 
Charter than the word * widow.' 

It is worth while to consider how the matter has been 
treated by other Courts in India ; for all these Courts have 
been framed as nearly as possible upon the same plan, and 
their Charters are nearly transcripts of each other. The Madras 
Charter is however the only one to which I have had access. 

The Madras Charter, after giving the Court power to grant 
administration to the lawful next of kin, proceeds in the words 
of the 57th clause to say : " And in case no such person shall 
** then be residing within the jurisdiction of the said Court, or 
*' being duly cited shall not appearand pray the same," so far in 
the same words> it then goes differing from ours ** to the prin- 
" cipal creditor of such person or such other creditor as shall be 
** willing or desirous to obtain the same, and for want of any 
creditor appearing, then to the Registrar &c.'' 

The substitution of the Creditor, it is observable, has no 
place in our Charter; but it is useful to our argument, as 
creating a right for persons very likely to assert it against all 
opponents : Creditors, not a word is mentioned of the Widow 
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i82o. yet. With this omission and with the obstruciion which, of 
^^y " • all other persons, a Creditor would be the most likely to oppose 
to her claim — it is, and long has been, the unquestioned prac- 
tice at Madras to grant administration to the widow. 

Upon principle therefore, and upon analogy, and upon the 
credit due to such a construction of a clause even more hostile 
to the claims of a widow than those of our Charter, I am of 
opinion that the widow is entitled to administration, should 
the Court think it advisable to prefer her to the next of kin. 

In addition to the argument contained in this judgment, 
it may be right to notice an observation, not indeed made 
during the discussion, but which occurred afterwards : it is 
that there is no record of any administration granted to widows 
by the Dutch Court of Justice anterior to the English conquest, 
and this has been suggested as the probable reason of the 
omission in this Charter, 
Administra- But this scems quite gratuitous ; the reason why the 

tion, unknown widows of Dutch persons did not obtain administration was^ 
*^ ^^law^"^*^** that no administration was known to the Dutch Law, and the 
Communio Bonorum fixed and bounded the widow's right so 
absolutely, that she could have no interest in her husband's 
share of the property either before or after his death. And it 
is not improbable that the case of Cuylenberg was decided 
more on this footing than with any reference to the Charter, 
or any omission discernable in its provisions. 



August, 28. 

Present: — GiFFARD, C. J. AND Byrnb, J. 

Vetyloeg, vs. Mekern. 
Aug.a8. (No. 2,882.) 

According to This case was instituted in the month of January i8i8, by 

the practice ^y^Q plaintiff (attorney of his mother BorkelmanSy the heiress 
° Merchant* ^"^ ^^® °"^y remaining executrix of the estate of the late 
in Ceylon, an Jacodus Borkelmans, deceased), to recover from the defend- 

Agent is not ant, as executrix of her late husband Frederic Cornadi's estate, 
liable to pay ^^ g^^^ ^f ^.^jg 37,352-13 in Ceylon currency, and Rds. 6,000 
balance* in° his ^^ Dutch Credit Brieven, due to the estate of the late Jacobus 

hands, unless Borkelmans, 

he wilfully The transactions upon which this claim is supported are 

delayed paying ^q^ Qf nearly twenty years' date — the original parties are all 

it to Tis °own ^®^^' *^"^ *^® present plaintiff resides at Middleburgh in 
advantage. Holland. All thesc circumstances tend to increase any difii- 
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culties which might arise in the case, and have necessarily ''*o« 
produced much delay ; but the Court believes that it has arrived ^"^' ' 
at a fair view of the case notwithstanding these impediments, 
and notwithstanding the total want of energy, industry and 
foresight which has marked its progress in the hands of the 
practitioners on both sides. 

The plaintiff claims upon the foot of an account current, 
commencing in the year 1798 and terminating, as he has made 
it up in 1818, leaving a balance to his credit ot the sum I have 
stated. ^ 

The defendant replies to this claim that the balance really 
due to the plaintifT amounted only to Rds. 2,269.14^ pice, and 
Rds. 6,000 in credit Brieven, and that the erroneous difference 
between this and Rds. 27,352 is occasioned by a running 
demand for interest; and she tenders the balance and the 
credit Brieven thus stated in her answer to the plaintiff. Her 
account is stated to 1809, and is continued by credits for the 
interests on credit Brieven down to the filing of the libel. 
In an amended answer, she adds to this balance a sum of 
Rds. 4>S98 and 22 pice — omitted in her first account — making 
the admitted balance Rds. 6,867 11-2, and this with the 
Rds. 6,000 credit Brieven appears to have been paid into Court 
on the 2nd of March 1818. 

It being thus admitted that the only material question is 
whether the charge of interest made by the plaintiff should be 
allowed, the Court desired information upon the subject 

It appears that Mr. Borkelmans had employed Mr, Conradi 
to collect debts and dispose of merchandise for him in Ceylon, 
and Mr^ Conradi received a commission upon the monies and 
merchandise so passing through his hands. 

It appears by a reference to Conradi s books, made at the 
desire of the plaintiff, that the accounts between him and 
Borkelmans commenced in 1792, and that down to 1809 a 
balance generally lay in the hands of Mr, Conradiy which last 
account current is closed in February, 1809. In these accounts 
Conradi never debits himself with any interest on these balances. 

It was of course the first object of the Court to ascertain 
whether, by the custom of merchants here, such balances were 
liable to interest. On this head our information has been 
scanty, but such as it is, it goes to negative the opinion that 
by the custom interest was chargeable. It is here that the 
distance of time operates as an impediment. Of the Dutch 
merchants, not one remains with the exception of Mr, 
Uhlenheek ; he has been almost stopped in transitu to require 
this information from him before his departure, but he says 
that neither his father, who was formerly an Agent, nor 
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t^io. himself, who has lately acted as such, were charged interest on 
^^flf ^' balanccSf nor is an Agent ever so charged, anlesb he makes use 
' of their money so in his hands. And this seems the only just 

ground upon which such interest can be demanded. 

The books of other merchants now deceased have been 
offered by the plaintiff in contraversion of this opinion of 
Mr, Uhlenheek, They do indeed shew charges of interest on 
balances, but they can only prove, if they prove any thing, the 
particular case of these merchants — they cannot be evidence 
oi a general practice, and the charge, for aught the Court may 
know, may have arisen out of particular contracts or circum- 
stances which might otherwise explain the matter without 
referring to any general rule. 

It now becomes our duty to enquire whether any parti- 
cular contract existed to warrant the charge of interest in this 
case, or whether Conradi appears to have employed the money 
to his own adrantage, so as to be chargeable with interest on 
that ground. 

As to a particular contract, the existence of any such 
agreement appears to be negatived by the correspondence given 
in evidence. An attempt appears to have been made by ^or>&- 
elmans in his life time to charge interest ; a letter of Mr. 
Verploeg and his wife acknowledges that Conradi had resisted 
this immediately, and they explain this conduct of Bor^glmans 
by saying that ConradVs letter had mentioned their money 
being at interest. — If it was necessary to account for the demand 
by citing this letter, it is clear that no positive contract existed 
which could have been referred to for authority. In aid of this 
opinion we have ConradCs books, kept from 1792 to 1809, in 
which no interest is credited, excepting that received from 
credit Brieven, and appearing as such, throughout the whole 
account. So ^r from insisting on interest, the parties seem 
glad to get rid of the subject by saying ** we will agree 
about it." 

It is next to be considered whether we have any proof 
that Conradi, either wilfully delayed paying the balance, or 
employed it to his own advantage. 

The evidence of Conradi* s letter of August 1806, however, 
has been put in and is decisive on this point. He states the 
several efforts he has made to remit the money to Batavia and 
to Europe, He states, and we all know them, the circumstan- 
ces of difficulty arising out of the state of public afiairs which 
rendered it wholly impracticable to do so ; he shews how the 
mistake as to his having placed the money at interest arose, 
by referring to an ineffectual attempt which he for a white 
hoped would be successful to place it at interest in Batavia ; 
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and never have I read a document more strongly proving the i^^o- 
anxiety of an Agent for the advantage of his Principal and the ^ ^^' ^ ^' 
integrity of a fair dealing honest man. 

The accounts furnished by his Agent Paschen at Batavia 
corroborate his statement fully, they shew that the attempts in 
question were made ; and the balances remaining unproduc- 
tive in Paschen^s hands indubitably prove that C on radi vxtiihQX 
made, nor could derive, any advantage whatever from them. 

With respect to the smaller items in the defendant's 
accounts, we are of opinion that she is entitled to take credit 
for them all, excepting in the instance of charging 5 instead 
of 2\ per cent, for receiving interest on credit Brieven — there 
can be no reason for such a charge — this is admitted even by 
their Advocate who withdraws it. But the consequence will 
be that the balance against her will be increased by the snni 
of Rds. 78 9 o, and that instead of the sum of Rds. 7,867 paid 
into Courty we must give a decree for Hds. 6,945 9 o, and the 
credit Brieven amounting to Rds. 600 with cost, the sum 
decreed being above that paid into Court, 



1821. 



Jcmua/ryi 22.'^Fir8t Term. 
Present: — GiFFABD, C. J. AND Byrne, J. 

Ondatjiey vs. Hooper. 1821* 

Jany. 22. 

(No. 3,616.) — 

The plaintiff in this case was the Arrack Renter of Jaffna Matters 
in the year 1818-19, and the defendant, the Collector of that relating to an 
District. The arrack rent having, as usual, been offered to sale ar»ck renter 
in the beginning of 1818, the defendant promulgated certain ***|,"^tJJ"Q^!*^** 
Conditions^ as they are called, upon which the rent was to be vernment from 
held. These conditions form a contract between the Renter and receiving 
the Officer of Government, by which, in consideration of «"ain duties to 
certain payments made by him) certain securities and privileges entitled **do^not 
are stipulated for, rendering the rent profitable to the purchaser, exclude the 
This profit is derived from a monopoly of the retail sale of jurisdiction of 
arrack in the district for the term of his rent ; accordingly, ^lif ?. c. 
heavy penalties are prescribed against the retailing arrack by ^un^cfd*"*^*^' 
others and to prevent its being privately introduced by whole- of"°hVcharter 
sale dealers ; and to compensate the renter, the importation of 1801. 
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fSif . by wholesale (unless for the use of Government) is subjected 
Ja fty, % x. j^ ^ duty of nine fanams per gallon payable to the renter. 

It is alleged on the part of the plaintiff, that the Collector 
didy by his authority and interference, prevent the plaintiff from 
receiving certain duties upon an importation by wholesale, to 
the loss of the plaintiff to that amount ; and, further, that he 
granted permission to the importer, by his license, to vend the 
arrack so imported in such proportion, as though not strictly 
retail, went to deprive him of a considerable amount of his 
monopoly of retail profits ; and he claims damages for each 
descnption of loss. 

The defendant* appearing by His Majesty's Advocate 
Fiscal, pleads in effect a general issue, and, as it appears by 
the warrant filed, upon which the Advocate Fiscal acts, that 
the Government considers the defendant as having acted for 
the interest of Government, we presume that he has done so. 

What may have been his intention can have no manner 
of weight with us, should we believe ourselves obliged to 
expound the law differently from the defendant. Our duty is 
to consider whether he has acted legally, and> if not, whether 
by acting otherwise he has wrought injury to the plaintiff. 
The defendant Mr, Hooper personally, is not the object of the 
opinion or decision of the Court. 
A i>lea to the After evidence had been given on both sides, and the 
junidictidn^ ^^^ ^^g apparently closed, we heard, for the first time, from 
* token, ^^^ Advocate Fiscal, on behalf of the defendant, a sort of plea 
to our jurisdiction in the case. Though in general we are 
averse to the introduction of strict rules in pleading, yet there 
are rules prescribed by common sense and obvious necessity, 
which it would be mischievous to relax ; one of these is that 
a plea to the jurisdiction should be offered before evidence is 
gone into, because, if the Court has no jurisdiction, all enquiry 
into the matter must be unavailing to any useful purpose, and 
a waste of public time. But even this consideration may be 
waived in the present instance, because doing so may serve 
to remore some mistaken impressions which are known to 
prevail upon this particular subject. The bar to our jurisdic- 
tion is supposed to exist in the 73rd clause of the Charter of 
1801 by which this Court is forbidden to exercise jurisdiction 
concerning any act done in the cotlection of the revenue j 
according to the usage and practice of the country^ and it is 
suggested that this is an act done in the collection of the 
revenue. 

But what is the act complained of? that the Collector 
did by his authority prevent the plaintiff from receiving the 
duties stipulated by his condition. We are fortunately assis- 
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ted in our consideration of this part of the case, by the very 1821. 
able Judgment of the Supreme Court 9f Madras upon this very J^"^" **■ 
point.* Large sums had been exacted by the authority of the 
Company's Government from a person named Vencata Runga 
PiUay^ to recover back which he Jjrought his action against 
the Government. The Madras Charter in this instance is not 
so full as ours, for it omits the important words •* in the 
collection of the revenue ;'' but the Court finding these words 
in the Act of Parliament, authorizing that Charter, construed 
it as if it contained them, and held that it did not exclude the 
jurisdiction in any acts not done immediately in the collection 
of the revenue. 

One might be permitted to lament that even such an 
exclusion should exist, were it not controlled by the subse- 
quent necessity of shewing that such acts were also done 
according to the usage and practice of the country, but happily 
better feelings than have some times heretofore prevailed, are 
every day operating to ameliorate that usage and practice. 

Upon the authority of this case, therefore, the plea to our 
jurisdiction, had it been regularly offered, could not, as we 
conceive, be available for the defendant. 

We are then let into the consideration of the facts. It is 
impossible to construe the condition in any other way than 
as the plaintiff has understood it. The object is to protect 
his monopoly; that monopoly gives to him a very high rate 
of profit upon his retail sale, a high rate with a view, as well 
to the health and morals of the people, as to the advantage of 
Governnient, to which he pays a proportionally high rent as 
a protection to him, without doing serious inconvenience to 
trade. The wholesale importation is subjected to a compara- 
tively light duty of nine fanams a gallon, and as those who 
purchase by wholesale from the wholesale dealer would of 
course not purchase from the renter who is bound to charge 
Rds. 4 and 9 fanams per gallon, that duty of 9 fanams is given 
to him in compensation. 

But says the defendant, although the condition may be so 
expounded, yet the Regulation No.* 4 of 181 8, was received 
between the time of bidding and that of entering upon the rent 
and the plaintifThad notice of it, and that Regulation repeals 
the condition. 

To this observation several replies suggested themselves. 
The first is the natural observation, why did you enter into a 
condition which you, as a Collector, must have known to be 



• Vencata PulU vs. East India Gompany^ \ Strangers Madras Reports. 
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i8xi. contrary to the Regulation ; if you did so, it must be taken as 
J« ny. » 2. ^ fraud on the plaintiff. 

But the truth is, that the regulation of the year 1818 does 
not contravene in any degree the condition. One of its clauses 
forbids the officers of the Crown from taking y^^^ or gratuities 
from wholesale dealers, but there is not a word relating either 
to repealing, or enforcing, the duty stipulated to be paid to 
the renter, on the importation of arrack. Having, as we con- 
ceive, shewed that the condition is not repealed, let us look to 
the evidence. 

It appears that a person nsimed J^odrigo did, in March 181 9, 
purchase from the importers four leaguers containing about 
600 gallons of arrack, he being a licensed wholesale dealer. 

It is in evidence that the Renter demanded the duty upon 
this arrack upon its importation, and before Rodrigo removed 
it, that the matter was referred to defendant as Collector, that 
he decided that the plaintiff was not entitled to the duty he 
claimed, and in consequence that the duty was not paid. 

This was not the mere opinion of a person whose error 
might be immaterial or not injurious to the plaintiff ; it was 
the opinion of one having authority to enforce it, and in 
consequence of which the plaintiff was actually deprived of 
the duty he claimed. 

The sentences of other Courts in cases connected with 
this matter have been offered to us on behalf of the defendant ; 
these sentences, however respectable, having been pronounced 
in cases where different parties were concerned, can have no 
weight whatever in this case. 

As to the claim of the plaintiff respecting licenses granted 
by the Collector for the removal of arrack sold by the whole- 
sale in wholesale quantities, we think it stands upon different 
grounds. The wholesale proportion is fixed at twenty gallons ; 
it is to be supposed that the quantity is so great as to limit 
the number of purchasers and so to render the wholesale xluty 
a sufficient remuneration to the renter : that wholesale duty 
we think ought to have been paid. And our decree is intended 
to put the plaintiff in the same situation as if it had been 
paid. Supposing it paid) there is then nothing to prevent the 
arrack being sold and removed by wholesale buyers under the 
authority of the Collector. 

We are therefore of opinion that the plaintiff is entitled to 
recover against the defendant the duty of 15 Rds, for every twen- 
ty gallons imported by Alexander RodrigOy being 600 gallons, 
amounting to 450 Rds. ; bnt we do not think him entitled to 
any compensation for the arrack removed by wholesale. 

Judgment for 450 Rds. and costs. 
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The following is the case referred to in the above judgment, 
and found incorporated with it in the minutes of the 
Supreme Court of Judicature of Ceylon :— 

Vencata Pvilay^ ve. East IncUa Company, 

The limitation of the jurisdiction of this Court, on the point A Royal Char- 
in question, arises from the section, referred to, of the 21st of ^*|' conferring 
the King, * by which the Charter of this Court, must stand toTcourT 

corrected. may stand 

Were it to be otherwise, it would follow, that an act done corrected by 
by His Majesty in Parliament might be controlled by His ^^.^^^ **^ 
Aiajesty out of Parliament, that when His Majesty had with which prescrib- 
the advice and consent of Parliament passed an Act for the cd the framing 
establishment of a Court of Justice with certain powers, he of it. 
might afterwards of his own authority, and without such 
advice and consent, erect one, professing to be erected under that 
Act, with other more limited powers — with powers, perhaps, 
not adequate to the object his Parliament had in view. This 
is what no man, who has any knowledge of the constitution of 
his country, would contend for. 

It would follow, too, that the measure of Justice would 
be different in the different provinces of British India, that 
the Supreme Court at Calcutta would have more ample means 
of redressing its suitors than the Supreme Court at Madras, 
or, what perhaps will strike more forcibly upon the attention 
of the defendants, that the revenue jurisdiction of the Governor 
General in Council would be more limited than that of the 
Governor in Council of a subordinate Presidency. This is 
what the defendants themselves would hardly contend for, or 
desire, and what it is impossible to suppose His Majesty could 
mean ; for the purpose, then, of the present argument, the 
language of the part of the Charter in question must be taken 
to be, that we are not to have or exercise any jurisdiction, in 
** any matter concerning the revenue, or concerning any act or 
" acts, ordered or done, in the collection thereof, according to 
** the regulations of the Governor in Council.*' For, as to the 
** usage and practice of the country,*' it has not been relied 
^ upon as bearing, in any degree, upon any of the matters in 
question. 

The next question relates to the construction and mean- 
ing of this part of the Charter, thus corrected. As to this, we 



* 21 Oeo> iii. c. 70. s. 8, 
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iSii. are agreed upon the first part of the limitation, that ** matter 
J*"y^5» concerning the revenue '' means immediately concerning it. 

It was contended for the Company, that if it have such a 
tendency only, though but remote and consequential, this Court 
cannot proceed ; it becomes forbidden ground. 

To the proposition in this latitude it is impossible to 
assent. It draws no line. It leaves the jurisdiction of the Court 
perfectly at sea ; and would lead to consequences the most 
extravagant and perplexing, for the objection may be taken 
by any ordinary defendant in the Court. It is not confined to 
suits where the Company or its servants alone are concerned* 

The restricting it Ih the manner I have stated, is consis- 
tent with the description of like limitation in various parts of 
the elaborate case of Cawthorne and Campbell in the Ex- 
chequer Reports ; and must be presumed to be so with purpose 
intended by the Legislature in creating it. 

So much having been premised, the first thing to be 
considered is, upon what the question of furisdiction depends. 
It depends most certainly upon the 8th section of the 2ist 
of George iii., chapter 70. 

Had the Charter constituting this Court adopted, as it ought 
to have done, the language of that Act of Parliament, it would 
have depended immediately, upon the words of the Charter. 
But the framers of this instrument have inadvertently, in 
this respect, pursued the wording of the repealed Charter of 
the late Court of the Recorder, by which that Court was 
prohibited from holding any jurisdiction of any matter con- 
cerning the Revenue, " or act done or ordered, according to the 
•' usage and practice of the country, or the Regulations of the 
Governor in Council" omitting, between the words **ordered'* 
and "according," the intervening words in the 21st of the 
King, "in the collection thereof." The repealed Charter was 
consistent in this respect with the act upon which it was 
founded, though it is scarce to be believed that the Legislature, 
in passing that Act, intended the omission in question. The 
consequeiTces are too monstrous. Be this as it may, the 
Charter of the present Court is founded upon a subsequent Act 
of Parliament, prescribing to His Majesty, in the framing of it, 
the Constitution of the Supreme Court at Calcutta as the 
model. 



19 

January, 29. 

Present: — GiFFARD, 0. J. AND Byrne, J. 

Boyd, V8, Staples* 

(No. 3,625.) 

This suit is brought by the Agent of Hebdeen and Co, of iSii. 
London to recover from the defendant a certain sum due, on Jany. 29, 
the foot of an account, for goods consigned to the defendant. p""^- t* 

The amount of the demand, which is very awkwardly set '*gJdcd"by**** 
out in the libel, is in fact a balance of ,^929. 8. 3, British, local regula- 
acknowledged by the defendant in 1815, with interest at 5 per tion, &c. 
cent. 

The defendant in his answer has admitted the account, *•. ^ ***^^ si^en 

and, indeed, a larger balance than that claimed (the case of ^^'"^^^jJ^^J^, 
dilTerence however has been explained), and for his defence not operate 
relies upon his having remitted bills for the liquidation as a discharge, 
thereof, which not having been protested, he does not consider ""^j^ " " 
himself longer responsible, and he pleads the English Statute *^^^* Jj^ig]^** • 
of Limitations, 21 James I c. 16, in bar to the action, no legal the creditor ha» 
proceedings having been taken within six years. been guilty of 

This last ground of defence must be first considered, as laches, 
should it prevail the other need not be discussed. 

But the English statute of limitations is not the Law of 
this Island — the Dutch Roman Law and the Regulations of the 
local Government are to guide us, in the administration of 
Justice. The limitation of actions, or, as it is called in the Civil 
Law, prescription, has been variously settled at different 
times in different countries. The plea in this case was not 
found tenable, and the defendant's Proctor has amended his 
first answer and pleaded prescription generally, in order to 
have recourse to a limitation or prescription to be found in 
the Institutes of Justinianu<%, but as the local Law stands, that 
limitation has as little effect here as the Statute of James ; the 
local regulations, promulgated by Governor North in 1801, 
fixes the prescription at ten years, and by that prescription the 
Court is bound. It is not suggested that such a prescription 
has run against these plaintiffs, and indeed were it our duty to 
decide on the Statute of James, the defendant's letter of 1815 
would save the case from the six years limitation. 

In support of the plaintiffs demand, a letter written by 
the defendant, and admitted by his Proctor, is filed, and this 
letter fully developes the whole case. 
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i82i. It sets out indeed with complaints as to the delay in 

Ja ny. i 9» sending the goods furnished, and the damaged state in which 
they were received, but the answer to this is, that having 
accepted the goods he has waived his right to these objections ; 
he then goes on to state the balance against him at ;^936. 3 3, 
which however subsequent explanations have reduced to 
£()2(^ 8 3, and he proposes to the liberality and justice of the 
plaintiff, in consideration of those circumstances, to take off 
20 per cent, of the account, thus fully admitting his liability 
to the whole balance, unless the plaintiffs should reduce it by 
their own voluntary act. 

He then goes on to state " with a view to settlement^ I now 
transmit a power of attorney empowering you to recover any 
sums that may be due to me " — and he goes on to specify 
such sums : 

" You will in the first instance apply to the Executors of 
" the late George Vendust Esq. for the recovery of certain 
"sums, as enumerated : — 

" Captain Fowl man on his father £^^^ o o 

" Lieut. Deck 250 o o 

" Lieut. Crooke on his uncle 70 o o 

** as well as to request a copy of my account and the balance, 
** should it be in my favour." 

Here he treats the executors of Vendust^ as his debtors for 
these sums. It has been insisted on by his Proctor that 
Vendust was a partner in the firm of the plaintiffs, and that they 
are liable as his surviving partners to the amount ot these bills. 
It appears, however, from the statement made in argutnent 
by the defendant's Proctor, that Vendust was the private 
agent of the defendant ; it appears from this letter that they 
had private accounts, not a word in the letter authorizes the 
supposition that even, if he were a partner, the bills had been 
sent on the partnership's account. Had the defendant thought 
so, he would have said — *'I have remitted to you, through 
**your partner Mr. Vendust, so much in bills ; I look to your 
*' firm for credit to that amount : " but what does he do ? he 
speaks of applying to the executors of Vendust for the recovery 
of those bills, as well as the balance, if any, of his private 
account, evidently confining the whole transaction to Vendust 
individually, and not even by a hint extending it to the 
partnership. 

But it has been urged at the Bar that we should delay 
this case, in order to enable the defendant to procure evidence 
from England, that Vendust was a partner — which evidence^ 
we would not hope to obtain in less than 18 months or two 
years ; suppose, however, it were obtained and that it stood 
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confessed or proved that the partnership, through Vendust, had 1811. 
actually received the bills in question, we have already stated Jany^9' 
that, in pronouncing our opinion, we are bound by the Dutch 
Roman Law, and the local regulations of Ceylon, The local 
regulations offered us no direction on this subject, and the text 
of the Dutch Roman Law furnishes us little to guide us. ^ . 

But it fortunately happens, that the great Commercial co"mmcrciIi 
Code, called the Custom of Merchants, has its foundation in Law of England 
this very law ; it is principally composed of the rules laid with the 
down by the consent and practice of the Merchants of Holland, ^^^^^ if'^""!" 
when they had almost the whole commerce of Europe in their ^*i^^*codc*of 
hands, and these rules having, under the denomination of the ^he Custom of 
Custom of Merchants, been adopted and embodied into the Merchants. 
Commercial Law of England, we look upon every decision of 
the Courts of Westminister upon Commercial subjects as a 
commentary upon the Dutch Commercial Law, the law which 
we are bound to observe. 

This being premised we have the satisfaction of being able 
in all cases of difficulty to resort to the decisions of some of 
the ablest Lawyers who have ever lived, by whom the Com- 
mercial Law has been from time to time expounded. 

In this case then, supposing, as we have said, that it was 
proved or admitted that these bills had been received by the 
partnership, does that amount to payment ? Weareof opinion 
that it does not, but that it lies on the defendant to shew that 
these bills have been actually paid, before they can go in the 
discharge of his balance. 

On this point we have a full and clear decision, by as 
learned and able a judge as ever sat in Westminister Hall, 
Mr. Justice Bay ley, a lawyer peculiarly distinguished by his 
intelligence upon commercial points. That eminent lawyer, 
in the case of A j^o/ V. ^owtf reported by Maule and Selwyn 
p. 368 vol. 3, says : — 

"It seems to me that the defendant has not made out that 
the substituted bill [it was a bill given in payment of a debt] 
was paid, nor that such circumstances have taken place as 
amount to satisfaction. 

'* It ib true, that the onus of proving all the facts neces- 
sary to support the action lies on the plaintiff, and therefore, 
where the action is against an endorser or drawer, it is 
incumbent on the plaintiff to prove notice, because without 
notice he has no right to enforce payment either against the 
drawer or endorser. 

" But here the onus of proof lies on the defendant who is 
to substantiate his defence." 

And he goes on to shew how, in that particular case, the 
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t82i. defendant might have shewn, had the truth been so, that the 

Ja ny. 2 9, |j|n ^^^ paid, as the defendant in this case might have done, 

by the persons who paid the bills, if they had been discharged. 

And the Judge goes on to say ** the plaintiff denies that 
he has paid, but states that he was refused: to this the defend- 
ant answers, that circumstances may have occurred to entitle 
me to coi^sider it as paid, and that by your laches you have 
made the bill your own. If he is to insist on this way, why 
is not the onus of proof to lie on him ? but inasmuch as there 
is no such proof, we are not warranted in concluding that there 
have been sufficient laches to operate as a discharge." 

So in this case, we are called upon with respect to these 
three bills to presume, and to presume contrary to the de- 
fendant's own letter, that they were sent to the partnership in 
being sent to Vendiisty and then we are further to presume, in 
contradiction to the law, as just stated in the case of Bishop 
and Rowet either that the bills have been actually paid, or 
that the partnership has been guilty of some laches by which 
the defendant has been discharged. We can do neither: if 
either fact existed, it was for the defendant, on the authority 
of the case of Bishop and Rowe^ to prove it by evidence. 

Upon less solid grounds even than these bills, stands the 
claim of credit for the two bills mentioned after in his (dtfend- 
aiit's) letter in the following terms i — 

** You hold two drafts for ;^ioo each, Button on Button, 
Davies on Davies, the former 1 am imformed by the drawer 
has been honoured, which I trust will be the case with the 
latter/' 

It appears by these very bills filed in the case, that neither 
of them was honoured, and that the latter was noted for non- 
acceptance, the drawer appearing to be a banker of the name 
of D.odeehnam, not Davies as in the letter. 

But surely no man who reads this letter can avoid seeing, 
that the defendant had little hope of these being available 
bills. He does not claim credit even for that which he supposes 
to have been honoured, and his language is evidently that 
of a person who looked upon them as very unlikely to be 
productive. But the fact is that they have not been productive, 
and we see no grounds for imputing such laches to the plaintiff 
as to oblige him to take this paper as payment for his goods 
furniRhed to the defendant. 

We have purposel}' abstained from considering the plain- 
tiffs letter filed in this case — it would of itself be a full answer 
to the defence — but we have taken up the subject upon the 
broad principle of commercial law, that when a bill is given in 
payment, it is notadischargeof thedebt until it is actually paid. 
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Judgment for plaintifl ;^929 3 3» ^^^h interest at 5 per 1821. 
cent, from November 22nd, 1814 — (Per the Supreme Court cf J^°y- .^^* 
Judicature)^ 

Aprils 26. 

Present: — GiFJ'ARD, C. J. AND OttLEY, J* 

Dormiux ve. Kriehenbeeh* 

April, 26. 

In this case the plaintiff sues, by her father and guardian, t. it is no 
to oblige the defendant to fulfil the contract of marriage ; or objection to an 
to pay damages for the breach thereof. a^^'on on 

It is fully proved that such a contract was entered into ; * *^^aT^\hat 
it was ratified by the consent of the parents on both sides ; ""he plaintiff 
the parties are related to each other, so that no objection could is a pauper. 
lie on the score of family ; and though it appears, by his suing 
in formi pauperis, that the father of the plaintiff has no pro- *• Remedies 
perty, that is expressly rejected by the Civil Law in the ^^' *^^'!^^»*^^^^' 
consideration of a contract of marriage. mairiagc. 

The contract thus entered into obtained, (still further and 
at the repeated instance of the defendant himself), the sanction 3. The object 
of Government : a license was obtained and nothing then of damages 
remained but performance of the ceremony. A time for this *° *"*^^ * ^*^^' 
purpose was appointed, the defendant directed a house to be 
hired for the few days which it would require him to be at 
Jaffna, the place of the plaintiff's residence ; and preparation, 
perhaps not very costly, but certainly some preparations, by 
plaintifl's father, were made for celebrating the marriage. 

From whatever motive, the defendant suddenly retracted i 
he failed to come to Jaffna at the appointed time, and on a vague 
intimation that he did not think he could be happy with the 
plaintiff, declined to fulfil his engagement. Whether this was 
mere caprice, or whether the defendant has been misled by 
others, the Court does not enquire, he must suffer for has 
breach of contract. 

There arc two ways in which the Court might proceed : (i) 
it may either decree that the defendant shall carry the contract 
into effect by a marriage celebrated tn foro ecclestce on or 
before a day to be named, under the penalty of imprisonment 
for his disobedience, and until he should submit and fulfil his 
contract ; or (2) it may award damages to the plaintiff's action, 
with a stay of execution, until a fixed period, before which 
time the defendant might be permitted to fulfil his contract. 
The first course might on many accounts seem harsh^ particu- 



24 

i8ti. larly in compelling a person to a union with one, to whom he 
April, 26. felt utterly averse. The Court would therefore desire to avoid 
it. With respect to the second, while it would give the 
defendant an opportunity to repair his error, it would eventually 
secure to the plaintiff some reparation for the injury, if 
persevered in. 

It has been said that the plaintiff was put to little or no 
costs and sustained no injury. 

As to costs it matters not : it is not remuneration for 
expences, but for injury to reputation and feelings, which it is 
the object of the Court to secure. And there can be no more 
severe wound to the feelings of a modest and reputable woman 
than this capricious rejection of her, after a solemn undertak* 
ing to make her his wife. 

To secure these objects we think that one thousand 
Rixdollars are not too large a sum ; that sum we award to the 
plaintiff with costs, and stay of execution until the first day 
of July next. — (Per the Supreme Court of Judicature)^ 



July, 23. 



/wiy, 23. 
Present: — GlFFARB, C. J. AND OtTLET, J* 

Boydf V8, Bennett. 
(No. 3,726.) 



1. A defendant This IS an action brought by the plaintiff, as attorney of 
18 not neces- g^ewart, to recover £21^ 17 2J British money on an account. 

"by^hcToaV ^^ ^^^^ account, is Contained the sum of ;^i66 10, for a 
of the plaintiff, bill of exchange, drawn by the defendant on his wife> which 
has not been paid. 

2. The drawer The whole account has been (on the requisition of the 
of a bill of defendant himself, in terms of the Charter) sworn to by the 

exchange, pay- plaintiff. When the defendant proceeded to impeach some of 

third^party is ^^^ items of this account, the Court was called upon by the 

entitled to plaintiff's Proctor to reject any evidence tending thereto, and 

notice of dis- a case of Koelmeyer vs, de Ha<xn^ decided in this Court in 

honor. August last, was cited, and relied upon as having established 

the rule, that when a defendant has called for the evidence of 

the plaintiff, he is concluded by it» 

I have looked into my notes of that case» which are pretty 
full, and I trust accurate* and I have searched my memory 
with as much anxiety as possible to trace my recollection of 
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this kind, and I do not find in either, the slightest ground for "^zi. 
supposing that such a decision was made. Ju|y>^S' 

The case of Koelmeyer vs. de Haan was decided on the 
evidence furnished by the plaintiiF, and on his own oath called 
for by the defendant, but not a word appeared to justify the 
reference which the plaintiff*s Proctor has made. He was in 
that case the defendant's Proctor, and as he is not rertiarkable 
for yielding very readily to the opinion of the Court, it is 
hardly to be conceived that he would have suffered such a rule 
to be made, without opposition, or if he had made opposition, 
it should have been done in so weak and careless a way, as to 
have escaped both my notes and my memory. 

Butthereisabetterreason, why this decision could not have 
been made, than an}' depending upon our fallible recollection. 
It is not law, it is not common sense, that the oaih of the person 
most interested in deceiving the Court, if there be deception, 
should be thus implicity received ; uncontradicted, it stand as 
evidence, only because the opposite party has made it so, — but 
it must, like all other testimony, be open to explanation or 
contradiction. 

The plaintiff having thus established a prima facie case 
by his own t)ath, the defendant makes his objections. 

The first is to the bill of exchange, that no proof has been 
made of notice of its having been dishonored, to which as 
drawer, he was entitled. 

This we hold to be a valid objection to the bill — and had 
the action been founded on that only, we should have dis- 
missed the plaintiffs libel. 

But the sum for which the bill was passed, forms also^ 
an item of the account sworn to, so that, as part of the 
account uncontradicted, it must stand. The difference to the 
defendant will be, that he will not have to pay the interest, 
and charges due upon the bill> as he would have had, in case 
it had been regularly protested, and due notice given to the 
drawer. 

The next point upon which the defendant contests this 
account, is the charge of £\zo for the passage of a young gen- 
tleman, who has been examined. 

It is very clearly in proof that the accommodation for 
which this sum was promised, and in part paid, was not 
afforded ; that instead of a cabin to be taken of the Captain, in 
which he would have been comfortably situated, Mr, G, 
Bennet was, for a part of the voyage, obliged to use a confined 
and very inconvenient berth upon deck, and for the remainder, 
to take share of the defendants. It is not reasonable that 
those who fail to fulfil their own contracts, should be permit- 
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i8ai. ted to exact the full amount of the remuneration, which has 
J "'y» 5 ^* not been earned. 

The only difficulty with the Court is, to ascertain how 
much of the passage money should be deducted, to answer 
this breach of contract. The sum paid for his board, as I 
understand Mr^ Jones, was eighty guineas ; we think that this 
being allowed for J/r* G, BenneU we shall very nearly reach 
the truth, and we therefore are of opinion, that making some 
slight allowance for such slight accomodation as he had, we 
should deduct forty pounds from the charge. 

The charge for the wine has been by the plaintilTs own 
letters, utterly disclaimed ; he cannot now elect to be the 
creditor of the defendant for this wine, having once declared 
that he was not, that he had no concern with it. It must be 
altogether deducted. 

Judgment for jl^ i66 17 2^ with costs. — (Per the Supreme 
Court cf Judicature. 



July, 23. 

Present: — Gipfard, C. J. AND Ottley, J. 

Oihson, V8. Executors of Fretz. 

(3,619.) 

Executors are This case comes on in the way of exceptions ta the 

entitled to their account filed by the executors of the late Mr. Fretz. We have 
.--*^!!I!?f^r«-, heard these exceptions discussed on both sides> and have our- 

ses and to a per- , . • ' • • 1 « . 

ceatageonthe selves exammed them With our best attention. 

property col- The sums excepted to are very considerable. The estate 

lected. ^as a very considerable one, and the executors have had much 

labour and difliculty. It is our duty to see that, on the one 

hand, the estate is not wasted, and on the other, that the 

executors be fairly remunerated. 

The executors have each a very considerable legacy as 
such, and they probably have a further claim for percentage an 
the property collected. Their actual expences too are to be 
fairly and liberally allowed them, but beyond these points the 
the Court cannot go. 

It therefore feels itself obliged to disallow the monstrous 
charges for framing accounts and making statements and 
copying inventories, all which are, as it conceives, fully com- 
pensate by the allowances made for clerks. 
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It disallows the enormous charge for percentage, on >8»i» 
managing the transactions of the estate, made by one cf the J"Jy»J3- 
executors, tor a period in which he confesses himself to have 
been receiving a salary, on the very same account ; and it 
disallows the charge made for keeping up an establishment for 
part of the family, all of whom are legatees, at the expence of 
the other members of the family. 

The 2nd 4th and 6th exceptions are allowed.— 

The 8th with the exception of 540 RixdoUars. The loth 
nth I2th 13th 14th I5ih and i6th are also allowed. 

With costs against the executors personally. 



Juhfi 30. 
Present: — ^GrIS>FABD, C. J. AND Ottlby, J. 

Oiffening^ v€> Va/nderetrcuiten* 
(2,017.) 

The Kingy ve. de Heer^ and Vcmderstraaten. 

(3,171.) 

The King, vs, de Heer, and Vanderstraaten* uw, 30. 

(3,172.) 

In these cases, the first of which has been eight years A Tudgment, 
depending in this Court, it is now our duty to pronounce *^®"'^"^^°.**** 

judgment. ^ . „ t. r dently without 

All the ittterests concerned seem now to be fully before consideration, 
the Court and all the facts fully within its cognizance. by a debtor, 

The first suit in point of order is that brought by the « fraud of hit 
administrator of Mr. B. A. Giffening to recover from Mr. ''diS,TvaHd' 
P. V. Vanderstraaten a sum of upwards of 26,000 Rixdollars as between 
due to the Intestate. This suit was instituted April 20th 1813, himself and the 
and after an ineffectual attempt of the defendant to delay it by S*"®^.?' *^"' 
a plea of a pending petition for Cessio Bonorum, judgment was against hit 
on the 7th July given for 21,971 Rixdollars and execution award other (real) 
ed. The petition for Cessio Bcnorum still however depending, creditors. 
the plaintiff was prevented from deriving any advantage from 
his judgment, until the prayer for the Cessio was withdrawn 
in June 18 14. The execution however was carried into effect 
and the sum of 45 59 7 3 paid into Court. 

This prayer of Cessio was filed by the defendant on the 7th 
of July 1 813, the very day on which the judgment was pro- 
nounced against him. In the mean time, and before the 
prayer was withdrawn, an information was filed, November 
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i8ai. loth, 1813, at the suit of the Crown against the defendant, as 
juiy^o. security for the arrack rent of Negorabo for the year 181 1-12, 
claiming the sum of 4,737 Rds. 11 fs. 

The agreement of the arrack renter with Government 
was produced, by which it appeared that two other persons^ 
Vandenbosch and Pieris, were securities to Government, but a 
paper was filed December 20th, bearing date May 4th, 181 1, by 
which the defendant engaged to answer for anj- arrears to Go- 
vernment. To this information the defendant gave no opposition 
whatever, and judgment was given for the Crown for 6,011 Rds. 
on which execution was awarded, and there appears appended 
to the proceedings the order of this Court to pay the sum of 
Rds. 4,747, levied by that execution, to Government for the 
use of His Majesty, and the receipts of the Collector shew that 
this was done. 

By these means, the estate of Giflening was prevented 
from reaping any advantage from the judgment delivered in 
its favour in 1813 until January 18 17, and in that month when 
(the Crown being apparently satisfied), Mr. Giflening might 
have hoped for execution, a new delay was interposed by the 
guardian of Mr. Vanderstraaten's children coming forward to 
claim their maternal share of inheritance. This claim Mr. 
GifFening opposed by intervention, and demanded an invest! - 
gation as to the state of the defendant's property at the time of 
his wife's death, an investigation which occupied a considerable 
period of time. ^ 

Before the report of the commissioners appointed to this 
investigation was made, two new suits were instituted by the 
crown against the estate of the defendant, one for a balance 
said to be due on the execution in the former case, and the 
other for arrears of rent of the year preceding that for which 
the former suit was brought. 

In these cases it is stated, and not denied, that Mr. 
GifFening desired leave to intervene for his interest, that the 
presiding judge was new to the business of this Court, and 
unfortunately permitted himself to be misinformed by an 
officer of the Court as to the practice, and that Mr. GifFening 
was deprived of the opportunity of shewing that the Crown 
had no real demand on the property of the defendant. 

Judgment was accordingly pronounced for the Crown and 
execution awarded, 30th June 181 9. Upon this execution, a 
motion was made, 22nd July 1819, stating that the sura of 
Rds. 9311 4 2 remained in the Treasury, the balance of the 
former execution. Soon after Oct. 18 19, the guardian of 
Mr. Vanderstraaten's children and Mr. GifFening intervened 
for the several interests. 
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In April last> 6th April 182 1, the commissioners made '^^'^ 
the report as to the state of Mr. Peter Vanderstraaten'a J "^^* ^ ^' 
property at the time of his wife's death. By that report, the 
balance to his credit on the 31st January 1805 stood at 
Rds. 693 7 3, of which a portion belonged to himself, and the 
maternal share of the children is diminished to Rds. 277 5 2 
instead of Rds. 4807 claimed by the guardian^ on the foot of an 
account filed by Mr. P, Vanderstraaten in 1807. 

This is a chronological statement of the progress of these 
several cases, from which we observe that the administrator of 
Giffening, who had in 1813 established a demand and obtained 
judgment for Rds. 21,971, has, by suit after suit sXiccessively 
arising, been prevented from receiving any advantage from that 
judgment for 8 years. 

The question for the Court is in the first instance the 
claims of the intervening parties. 

That of the administrator of Giffening is founded upon an 
unimpeached judgment of this Court given 8 years ago ; that 
of the guardian of Mr. Vanderstraaten's children, upon an 
account furnished by Mr. P. Vanderstraaten himself, two 
years after his wife^s death, and stating the sum of Rds. 12,019 
to be the amount of his property on the 31st January 1805, 
to 480 Rds. of which his children would be entitled. 

This claim we have directed commissioners^ totally un- 
connected with the parties, to examine. They have done so 
minutely * they have examined the book, account and papers, 
as furnished by Mr. Vanderstraaten himself, and they have 
carefully balanced all his several concerns ; the result is that 
instead of 12,019 Rds. his whole credit on that day did not 
exceed Rds. 693. 7. of which it should seem that he himself 
would be entitled to 416 2 i and his children to 277 5 2. 

To this report objections have been made of a very extra- 
ordinary nature, that the commissioners, having made some 
allowances of items only supported by the defendant's own 
assertion, were bound to admit all his assertions , but it is 
obvious that many items nMght be such as to be in themselves 
indisputable) to contest or investigate which would be idle or 
or unnecessary ; while others supported by bare assertion 
would require some strength of proof to give them credit. 
If every item of an account, referred to proper and uninflu- 
enced persons for examination, is to be disputed and 
investigated afresh at the bar, this litigation, scandalously 
protracted as it has been, would be only now in its commence- 
ment. 

It is our decided opinion that the report of the commis- 
sioners is that upon which we should act ; the only proof 
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^^». olPefed in tliexaide is the assertion of the defendant, an^ et^ery 
jiuy^3ow jjgjjj allowed is almost gratuitous on the part of the Court> 
and in fact only admitted by the Court in favor of the children, 
in the absence of better evidence. We can therefore only 
pronounce the guardian to be entitled to the sum of Rds» 277. 
'52) with an equal sum for interest from the 31st January 1805. 
This sum we conceive to have a preference to the debt to 
Giffening's estate^ and to be payable in fuU so far as respects 
that estata 

Having thus settled the question as to the children, we 
come to the judgments on behalf of the crown. 

It has already been stated that the administrator of 
Giffening was prevented, by misinformation given to the 
judge, from intervening in the cases which led to these 
judgments, and it is asserted by Mr. Gififening that his object 
was to show that the whole proceedings were founded in a 
fraud of Mr. Peter Vanderstraaten, who, by confessinf^ these 
debts to the crown, sought at once to deprive him of the fruit 
of his judgment of i8i3> and to screen at the same time a 
friend of his own, the real debtor to the crown. 

It was a question of some difficulty with us whether, as 
these judgments had been given for the crown by a competent 
Court, we had power to enquire into the consideration upon 
which they were founded, or to entertain the question whether 
they were tainted with fraud. ^ 

We have considered this question anxiously, and we find 
ourselves supported by authorities in the conclusion to which 
we have come, that, although, as between the Crown and Mr. 
P. Vanderstraaten, these judgments must be and always con- 
tinue to be valid, yet that as against third persons, creditors of 
Mr, Peter Vanderstraaten, they cannot avail, if they appear to 
have been founded in fraud. And in our view of the case we 
are forced to believe that every step of Mr. P. Vanderstraaten^s 
proceedings, as towards the estate of Giffening, has been marked 
by the most scandalous fraud. 

The first attempt at fraud was the interposition of a 
petition for a Cessio Bonorum, to delay the suit brought by 
Mr. Giffening to recover the amount due to the Intestate's 
estate, and this in the teeth of his own account signed by 
himself and filed by the plaintiff. Defeated in this, and 
execution awarded against him, he (1813) interposed a petition 
to stay the execution, on the ground of the depending Cessio. 
Before the Cessio is abandoned, he comes forward to admit a 
debt claimed by the Crown, of which no evidence whatever 
was given but a short note written by himself and produced 
after Giffening had judgment, by which of course his property 
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was boundt and it is remarkable that this note is filed on the y^^f'^ 
very day, joth December 1813, on which he also filed his J"^y»J^« 
account as required in the process of Cessio Bonorum. 

I make this remark, because, in looking through his first 
accounts filed on lodging the petition, I discover no acknow- 
ledgment of any debt or security to the Crown, although in 
the account filed on the 20th of December 1S13, there is a 
sort of casual notice at the foot of the account stating his 
liability to those demands. 

If is further remarkable that his name does not appear to 
any formal instrument as security for the rent claimed ;. 
on the contrary the contract with the renter states two other 
persons to be the security^ but Mr. P. Vanderstraaten says he 
was counter security for these persons. 

Whether he was so or notr it is quite clear that he ha» 
interposed to £avor those persons^ at the expense of the 
creditor who had judgment against him,, for although he 
might have demanded (if he were security) the privileges 
given by the law to a security of requiring the discussion of 
the principals, he has not done so^ but immediately passed 
himself into their places by this admission ^ whether this 
admission, if then contested, would have been held valid 
against his other creditors, it is not necessary to inquire. The 
suit terminated in judgment and execution, and it appears by 
the records of this Court, that the execution was satisfied. 

We ftow come to the suits, still depending. One of them 
is for a balance of the very execution thus recorded to be 
satisfied : this too without any hesitation is admitted by Mr. 
Vanderstraaten. As against him, this admission is valid ; as 
against his creditors^ we are of opinion that it is fraudulent 
and unavailing and evidence of gross fraud in the defendant. 

The second Crown case now depending is, as I have 
stated, for the rent of a year previous to that decided in 18 13 r 
how this has happened it is not tor us to enquire : the officer 
of the Crown does his duty, according to his direction ; but 
here again we have to lament that the plaintiff was not 
allowed to intervene. There is not a shadow of evidence in 
the case that the defendant was security excepting his own 
admission, upon which little reliance can be had, and a letter 
of his own writing eight years after the transaction and 
five years after Mr. Giffening's judgment, containing a 
similar admission ; and so far from Mr. P. Vanderstraaten 
appearing by any other evidence to be security for this rent, 
the prooeedings of the Provincial Court of Colombo have 
been given in evidence, by which it appears that two other 
persons are at this moment actually sued by Government in 
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1 821, ti^at jurisdiction, as securities for the very rent in question. 
J "^y* * ^' If to all ibese acts of Mr. Vanderstraaten were added the 

striking fact of his endeavouring by a mis-statement to secure 
the sum of Rds. 4,807 for his own family, to the injury of his 
creditors, we complete the picture of complicated fraud which 
the cases present on every side. 

There is one circumstance to which, for the sake of an 
individual holding a very confidential office in this Court, we 
must advert. When these cases first commenced, and strong 
imputations of fraud were made, as they were from the begin- 
ning made, against Mr. P. Vanderstraaten, it was the positive 
direction of the late Chief Justice, that the Registrar, Mr. 
Vanderstraaten's brother, should abstain from acting officially 
in any instance where Mr. P. Vanderstraaten was concerned* 
The caution became the wisdom of that excellent judge, and 
we are happy to believe has been rigorously observed by the 
Registrar, throughout the whole transaction. As guardian of 
his brother's children, he could not help allowing his name to 
be used, but any further we are convinced that he has not 
interfered. In the instance of misinformation given to the 
judge, it was by another officer, and we rather attribute it to 
ignorance than design. 

In making this decision it should be clearly understood 
that it does in no wise invalidate the judgments obtained by 
the Crown against Mr, Peter Vanderstraaten ; as against him 
they are in full force, but the utmost length to wRich we go 
is to declare that Mr. P. Vanderstraaten could not, by a 
fraudulent confession of a debt to the Crown in 181 8, take 
from the administrator of Giffening the fruit of his judgment 
obtained in 181 3, on which execution has been had and the 
money levied, and since that time detained in Court, merely 
to answer the demand of Mr. Vanderstraaten^s children. 

It is our decision therefore that of the amount now in the 
Treasury, the sum of Rds. 277. 5. 2. (doubled for interest) be paid 
in full to the guardian, his debt having a preference, and the 
balance to the administrator of GifFening's estate, with their 
costs. — (Per The Supreme Coitrt of Judicature). 
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1822. 

January t 19. 
From The Pbovinc^l Court 1 ^ ^29 and 5790. 

OF (jALLB. J 

. 1822. 

Dona Clara v«. Dona Maria. Jany. 19, 

Annona vs. Dona Maria. 

It is ordered that the following judgment [in the above 
■cases] of TAg High Court of Appeal in the Island of Ceylon, 
drawn up by the Honorable the Chief Justice, Sir Hardinge 
Xjriifard, be entoreci vin ^he records of this Court : — 

These cases are intimate1\y connected with each other : i. Anadminifl- 
ihe same person is defendarrt in both, they relate to clainrs ,^"^'?"/ 
'Upon the same property, and the grounds upon whidh my mis^ltatemen* 
opinion is founded go to decide 'both. It was my wish in the may be' 
^rst instance. to ha v« avoided the^consideration of these cases, repealed, and 
as I had been formerly an advocate in behalf of the original new letter* 
respondent, but I find myself obliged, % the Charter of 1802 ^""xiVkiri 
-§ 188, to act, the value ol the property in question exceeding upon proof of 

^000 Rds-'in^alue. proximity. 

The consideration of these cases has given me more ^ ,pj^^ ^^^ ^^ 
trouble than I remember to have foand in any matter which Succession in 
4ias ever yet ■con:>e ender my view, and after all, I do not Ceylon depends 
perhaps feel that the conclusion at which I have arrived will "po** » 
'-be satisfactory to all . ^ ^Te^bcai''^ 

The respondent, Dona Clara, brought her suit in the Government 
Provincial Court of Galle against the appellant, Dona Maria, dated December 
«who had obtained administration as next of kin to Don Simon aoth, 1758, 
De Silva, a person who died without a will and possessed of ug'^pi^'c^rj^of 
"Considerable property. Dona Clara asserting herself to be ^.^^ which 
■nearer of kin and therefore entitled to the administration, adopted the 
which had been obtained by a contrary representation of the Aaidomich Code 

appellant. ^ ^ v^aVin'^n'XTi 

The first observation, which the case presents, arises out ^^H^fa„d^ and 
of the application of that part of the English Law, by which according to 
administration is granted to persons and property otherwise which, the rule 
governed by the Dutch'Roman Law, to which that proceeding of inheritance 

• 111*^1 TT ^i_l' r *»j'' was the tame as 

IS wholly unknown. How the practice of granting adminis- ;„ fngUgh ^ 
tration by the Provincial Courts, first obtained in this Island is Law viz : that 
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iSii. by no means clear. I find no Regulation of Government to 

jany^ig. authorize it with respect to these Courts. The Charter of 

the nearest ^^^^ gives the power to the Supreme Court, and I suppose 

in blood should that it was, OH the suppression or discontinuance of the Weiska- 

succeed, metSy found necessary in the inferior jurisdictions to appoint 

ki**r*d' ^^^ some ostensible person as the trustee of Intestate's estates, for 

on°the father's which purpose the process of administration appeared to be, and 

or mother's was, adopted as the most convenient. 

«^«» It has now however been established, and must be taken 

to be a part of the settled Law that administration may be 
thus granted, and though there be no direct enactment on the 
subject, we must also suppose these administrations to be 
subject to the same rules, in granting and repealing them, 
as prevail in the iLaw of England. By that law, it is certain 
that an administration, obtained by a mis-statement, may be 
repealed, and new letters of administration may be granted to 
the next of kin, upon proof of proximity of kindred. Harrison 
v. We/don Str, 911 ; Com. Dig. adm, (B. 8), 

By her libel, the respondent stated herself to be next df 
kin to the deceased, and in the course of the proceedings, she 
is stated to be the daughter of ^Daniel de Silva, the brother Of 
the Intestate's fatker, or in other words, his ^^first cousin by 
the father's side, or in the words of the law, related to him in 
the third degree. Those who Join her in the suit stand in the 
same degree of relation to the deceased, and have a life interest 
with her. 

The appellant does not deny this kindred c5f the res- 
pondent ; on the coiltrary, it is admitted by her throughout. 
But the appellant, stating herself to be next of kin to the 
deceased on the side of his mother, insists that,' by the law df 
succession in this Island, the property of the deceased ought to 
be divided into two equal shares, the one to go to his next of 
kin by thefather, the other to his next of kin by the mother, 
and although she herself stands no nearer in relationship than 
as fourth cousin> or in the fifth degree, being the great grand 
daughter of his great-great grand father by the mother's side, 
yet that) as sole next of kin on the mother's side> she is entitled 
to that half share. And for this she relies upon the Law of 
Holland as prevailing in Ceylon. It is thcrerfore necessary to 
look into that law, and to see to what extent it operates with 
respect to succession inthis Island- 

When a number of small States were combined into one 
Federal Republic and'formed the United States of Holland, 
every one of them adhered most pertinaciously to its own 
particular institutes^ and almost as many dilTerent laws and 
^customs prevailed as there were town and villages in the new 
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Republic. This produced very sensible inconvenience, and '822. 
attempts were made, not always successfully, by the Sovereign J ^"y* ' ^' 
authority of the United States, to produce something like an 
uniformity of laws in some respects , but in others they totally 
failed, and up to our own time, very .striking differences existed 
in the jurisprudence of districts, Jying almost interwoven and 
entangled into each other. But it was with respect to the law 
of succt^^ssion that the greatest struggle was made, for with 
respect to thatUaw the most remarkable distinctions existed. 

By the code called the Aasdomsch LaWy which prevailed 
in North Holland, the rule of i inheritance was the same with 
thatt;>f the.Engliish Law, that the nearest in blood succeeded^ 
whether the kindred were on thefaiher's or mother's side. The 
Schepefidomsch LaWs which prevailed in- South Holland, 
assumed it as a rule, that the property had descended equally 
from father and mother, andtherefore required that the pro- 
perty of the deceased should be divided, one half to be 
inherited by the< next of kin on the part of each parent, 
although ii should be to a ficat cousin by the father, and a . 
tenth by the mother. 

The Rule of the Schependomsch L'aw was expressed in an 
axiom: g^ods return whSnee they come^zxid \\iq Aasdomsch 
by another : the next cf blood takes the goodSn 

Two rules so conflicting, and operating upon a people, 
becoming every day more wealthy and more intimately con- 
nected with each other, produced extreme inconvenience, and 
became, with other discordances in the laws, the subject of 
a Political Ordinance, issued by the St^ites of Holland in the 
year 1580, by which a kind of 'Compromise was attempted, 
though the prevailing principle adopted was tho rule of the 
Schependomsch Law, the division of the iaherkance. 

Against this, however, there- was no- inconsiderable 
struggle, and an Interpretation was added in 1584, by which 
it was designed to render it more palatable to the dissentients, 
but this did not avail and in i599» ^ Placard was issued, by 
which in effect the Aasdomsch principle was adopted in favor 
of tba greater part of North HoUaad.andsocne very. consider- 
able districts of the other states. . 

The Political Ordinance of 1580, with the lifvterpretation 
of i584> is stated by Van Leeuwen {^Duich.Roman LctWyXxh, j, 
cap. 12. § 8.) to prevail in those parts of the East Indies, under 
the direction of the Dutch East India Conkpany, and he parti* 
cuhtrly states that the Placard of 1599 is- not to be extended 
to any place bat those expressed in it by nam«. This would 
seem to have established the Political Ordinance, with its 
Interpretation, a» the law to be observed iiL the E^ast India. 
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i82z. SettlemenU of Holland, or tn other words, the Schependomsch 
Ja ny. 1 9, codc. But from somecause or other, we have no proof that it 
was generally acknowledged, whether it was that the law was 
not promulgated, or that the constant usage of making will» 
rendered it unnecessary to call it into operation « We have 
had great difficulty in discovering any. precedent to prove what 
law was pursued. One precedent only has been discovered,, 
and at first it appeared calculated to remove the doubts 
entertained on this subject r. it was the case of Van Cleef in 
the year 1777. 

In that case, the succession to the deeeased's^ 'propert>b 
was claimed by his widow and fifteen relations.. The right of> 
the widow could not have been in question : it was secured^ 
and established by the Communio Banorum\ and the fifteen^ 
relations appear, on examination of the record, to have been all 
on the father's side ;. but the Weeskamer having requested^ 
generally directions>as to the law of succession. Judges were 
appointed to examine and report »pon it, and they found thatr 
the law of succession in Ceylon- depended upon the Charters 
granted to the Dutch East India Company ia 1661, the Poli* 
tical Ordinance of 158b, the Interpretation of i584.and the- 
Placard of 1599, promulgating the Aasdom$ch Law of success 
sion of North Holland. And for the authority of this decision^ 
the Judges referred to a Resolution of the. Government of 
Ceylon of December 20th, 1758: 

That Resolution, which bears the appearance of a legis- 
lative act arid- is thus recognized as such, recites the existence 
of the very doubts now under consideration. It recites that 
the Governor had referred to the Great Placard Book for the 
Charter on the subject granted to the East India Company in 
in 1 66 1, and had submitted tbat Charter>.TiuA^^ the Documents, 
relative thereto^ to the members oi Council, to declare whether 
they knew of any subsequent la^w respecting successions. To 
this they had replied in the negativerupon which he,rthe Gov- 
ernor, had resolved to insert the said Letters Pa^nt with the 
Documents relative thereto^ vis : the 59th Act ef Orders dated 
13th October i62i> the 52nd dated the 23rd August i636» the 
Political Ordinance of April 1580, the Interpretation of 1584^ 
and finally the Placard of the same date (evidently referring to 
that of 1599, which is accordingly given at full length) ; and the 
Resolution goes on to say that exemplification ol the Letters 
Patent and of other recited documents should be issued to the 
Court of Justice, the Civil Courts 4c., of Ceylon, for their 
guidance and due observation \ and, as I have before observed, 
the Placard is one of these documents. 

That Placard is totally at variance with, and, where it 
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operates, in fact repeals, the Political Ordinance and the Inters 
pretation, for after making a tew regulations for cases of parents 
and children of the half-blood, it goes on to declare in the 
fourteenth section that all other successions provided for here 
above shall be regulated according to the true written law, . 
meaning the Imperial Civil Law. 

It is however observable that the Charter of the East 
India Company does not include this Placard in its recital. 
At first I thought this might be a clerical omission in our 
copies, but upon reference to the Great Phicard Book, 1 fiad 
that it was not contained in the originals 

The authority of the Placard, as the Law of Ceylon, 
depends then tot>lly on the Resoliktionof Council in 175S, 
and the expression of^ sending it. to the Courts for their 
guidane^fe. 

We have no assistance whatever from any thing in the 
report of Van Chef s case : the distribution there made would 
seem to follow the Placard, but then there do not appear to 
have been any claimants but those on the side of his father, 
so that it! does not indicate a. preference ot the one law to the 
©ther. 

The quotation from Vair Fbrwiof a decision made in 1733, 
by which the property of an Intestate in the East Indies was 
distributed* according- to the Political Ordinance, is by no 
means inconsistent with> the estabUsment of the Placard in 
Ceylon in 1758, if we suppose that the Resolution of Council 
©f that year was intended to have the effect of a Legislative 
Act,. as in Van Cleefs case it appears to have been considered. 

In Van' Cleef's case\ as reported from the Records of the The Statutes of 
Dutch Court of Jjustice, there is a reference to the old statutes Batavit and 
ef Batavia,.as.corresponding with the Law of North Holland. ^^^'^^^^^"0^" 
In looking into that collection, I find it so exactly correspond- * ^ ° ^^ °°" 
ing, that the Placard of 1599. is literally: copied in it as the 
Law of Succession in India. This collection^ is- a digest,. and 
apparciitly a very excellent one^ of the laws by which the 
Indian Settlements, uiader the general superintendence of the 
Council of Batavia, were to be governed j and' its authority 
seems to be recognized: by this decision of 1773. It is however 
ki point ot date anterior to the Letters Patent of 1661, and 
here the difikulty again: arises from these Letters^ Patent. 

It would have been satisfactory to my mind, and perhaps 
have thrown some light upon this subject, had: I- been able to 
discover the mode of adoption of the Statutes of. Batavia as 
the Law ot Ceylon, or the nature of the authority of the 
Council of Batavia in legislating for this Island ; but on 
directing the Keeper of the Dutch Records to search, the Secre.-. 
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i8ii. lary's office for information on this subject, he reported that 
Ja ny. 1 9.4 ^^^ clerks of the o(&ce haid informed that the like enquiry had 
been made^^by direction of my predecessor, Sir Alexander 
Johnston,. but withoutany success. 

The endeavour to discover, from the records of the Inferior 
Gourts or the recollections of the practitioners, what was the 
prevailing law upon this point in Ceylon, has been equally 
unsuccessful : the records offer no such case, and even where 
the question has not been wholly misunderstood, the answers 
of those practiliowers have been vague and unsatisfactory. 

Little reliance is, I know, to be placed upon the evidence 
of many of^ those wlio have deposed in the cause below as to 
the kind of law which has prevailed in this Island, but it is 
n^markable that the practitioners examined on oath at Galle 
were unanimous, and that not one swears to the prevalence of 
any other rule of succession than that which agrees with the 
Elacard, Neither has any precedent of a contrary mode of 
succession been adduced, 'i hat which has been produced only 
^hews a mode of division common to both laws. 

In the absence of fuller information, we are therefore called 
upon to decide upon the narrow ground of whether, by 
publishing the Placard for the guidance and due observation 
of the Courts, the Governor of Ceylon did design to promul- 
gate the Placard as law, and finding as I do no proof to the 
contrary, in any precedent of a proceeding or decision on the 
subject, but meeting with its recognition in direct terms in the 
only case which has been discovered, and collecting, as far as 
. we .have been able, the general sense of the persons conversant 
in law matters in accord with the opinion, I conceive that we 
are safest in declaring that Placard to be the law of the I^and. 
In doing so too, we will have the satisfaction of establishing 
the similarity of> the law of succession to our own ; we shall 
not disturb any decision or proceeding hitherto had, and what 
is most gratifying, of all amidst these difficulties, it is a case in 
which the parties may. have the judgment of another tribunal 
to correct, if necessary, that which is pronounced here. — (Per 
TAe High Court of Appeal), 
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January, 28. 

Present: — GlFFARD, C. J. AND Ottlby, J. 
Huxhamiy va, de Waas, et al, 

(3,845.) :jany^2«. 

This suit is brought for the sum of Rds. 36J938. 7, with 1. An account 

interest at 12 per cent, from the c!5th September 1821, being ff''*^^ *"** . 

the balance of an account current between the plaintifT and u conclusive ' 

the defendants, struck on that day. except where 

To the tibislis annexed the accourtt rrferred to, signed by strong imputa- 

ihe defendants, who have -admitted their sighat4ires. Their tions of fraud 

-answer denies being indebted in the balance stated, but admits a^i"ri*^*^a"e 
a balance of Rds. 1(^,142- n, as stated in an account filed by«nade, in whibh 
theni. The replication of the plaintiff denies'the accuracy of cases it is 

•the account furnished by defendant, and insists on the balance incumbent on 
admitted by them - on Hhe-isth September. The replication *^^ ^^j"" '° 
then goes into =a statement of the pkiinti^fiPs (»se. 3y that and*"examinc 

•statement, it is^ charged that the ^defendants were originally ^KH-tiouiars 
indebted on a -notarial bond, dated -3rd March T^o, for the thereof. 
sum of Rds/645Q»D, in discharge of which, they had, from*- ^ven in the 
lime to time, paid Rds. 2,761. 5, leaving a balance of'the Rds. ^„*h*^"*^* ufa- 

^36,938. 7 claimed in the libel. The replication then adverts *^l^ aTcountt 
to a charge of Rds. 13,137. 6, made by defendants for teak thus stated and 
sent to the Cape of Good Hope, which it alleges to have been acknowledged, 

-a transaction in which the plaintiff had no concern, further "^y ^^ .. 
than recommending the defendant to ^the agent :; and to a ^^^^^ ^J5e * 

'Charge of -IRds. ^100 per mensem forgodown hire, whicli he series are vo- 
states to have been settled, and acktiowledged by ddtendants luntarii^ 

'to have been satisfied, by a nominal payment Of one^Rixdollar ^r*"^' htfwc 

-per month ; and what is most material to this present case, ^^^ puindfff 
the plaintiff annexesio the replication montiily statements of 

'the accounts and balances signed by^he defendant fromist of 

.July r8'20 to^ist of January rSai. These monthly accounts 
are marked from-F to K inclusive. There has also been put 
in by each party a copy of an accauitt cemmencing December 
3rd, 1816, and ending June 30th, 1820, which appears to con- 
tain the dealings between the plaintiff and defendants to that 
date, when the balance is taken up and carried on in letter F 
and the subsequent monthly accounts. And there are two 

^papers put in by plaititiff, the one an undertaking of the first 

^defendant toiornish oil, and the other to furnish coffee to the 
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«82i. plaintiff. This and some parol evidence as to the value of 
J' ^y* ^^ ' the godown rent, and the prices of oil and coffeein 1820, form 
the whole of the pleadings in this case. 

On the part of the plaintiff, it has been strongly urged 
that the account of the 15th September 1821, signed by the 
defendants} is conclusive against them, and that, upon this 
point, he ought to have judgment, inasmuch as an account 
stated cannot be opened or impeached. 

It is certain that, for the general security of persons in 
trade, an account thus stated and acknowledged would be con- 
sidered conclusive, unless strong grounds were laid to induce 
a Court to investigate the items. These grounds may be a 
suggestion of fraud, satisfactorily supported and not sufficiently 
denied, or an imputation of usurious deaHng, similary madet 
in either case the C^ourt would be abound to an ^examioiatioii of 
the particulars. But we are, in this case, relieved from the 
necessity of entertaining such imputations against the account, 
by the plaintiff himself having ^produced and 'filed the whole 
series of account 'from 3rd December, 1818, and thus subjected 
the items to the consideration of the Court. The foundation 
of the account then appears, not to have been the alleged bond 
for Rds. 64,000, but a series of transactions Ncommencing at 
that date. 

It appears that on the 3rd off March 1820, after their 
dealings had gone on ^or one year and a quarter, the defen- 
dants were induced to execute a 430Dd for Rds. 64,000, as for 
so much money borrowed from the plaintiff, at an interest of 
12 per cent., and on the 30th June following, to which the 
accounts goes on with other charges and discharges, the actual 
balance stated against the defendants appears to iiave<beea 
Rds. 55,226. 

In fixing the sum of Rds. 64,000, it does not appear that 
the parties made any r^erence to the account. No such 
balance appears in any stage of k, and the bond would, there- 
fore, appear to -have been intended) rather as a collateral 
security for any balance of account, than an actual contract 
for the discharge of Rds. 64,000 borrowed by the defendants. 
This furnisrhes us with another inducement to exatnitie the 
particulars of this account. 

In looking into it, we are ^rst struck with two items, of 
Rds. 15,000 and Rds. 4,000 respectively, being penalties for 
the non-performance oi contracts. This, so far as the sum of 
Rds. 19,000, directly contradicts the assertion of the bond, 
that this sum was lent to the defendants by the plaintiff. We 
nirill not call this an actual fraud> but it is such a mis-state- 
ment as tnust alarm us la the outset of the proceeding. 
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We are then induced to look at the alleged contracts upon 1812. 
which penalties, so very severe, have been exacted : they are J* "y» * B: 
marked N and O, We shall first consider N. It is an under- 
^king of the two defendants to furnish 60 leaguers of cocoanut 
oil to the plaintiff, at Rds. 180 the leaguer, before the 3i8t 
Ipecember, 1619, under a penalty of Rds. 4,000 : and this is 
dated July i, 1819, and signed by the defendants only. 

It will be observed that this paper is only the act of one A contract by 
party, the defendants; the plaintiff is not in the slightest A. to supply 
degree bound by it, he is no party to it. No consideration *"J ^^^nai'bond**^ 
whatever is stated. Had oil fallen to half the price, the signed* by "a, 
defendants could not have obliged the plaintiff to pay at the alone, without 
rate of Rds. 180. There is nothing mutual in the Contract : apy considcr- 
it is utterly nudum pactum : and being on that ground void a^J,^SJ»^rt'»* 
in law, the penalty must be void, which is founded on the*" facum^. 
breach of it* This item of Rds. 4,000 must, therefore, as we 
conceive, be struck out of the accounts. 

We now come to the paper O. It is dated the 24th 
of March 18199 and executed by the first defendant and the 
plaintiff: so that it stands differently circumstanced from N. 
It is a contract on the part of the defendant to furnish 5,000 
parrahs of coffee^^at 9 Rds. the parr ah, before the 31st Decem- 
ber 1 819. It recites the advance of money by the plaintiff for 
the purpose, and is executed, as I have said, by both parties,. 
and the penalty on failtire, it states at Rds. iS^ooa It appears 
on a reference to the accounts that none of the coffee was 
furnished within the time specified, nor was the whole ever 
delivered, but a part is entered as having been received in May 
1820, and is credited to the defendants by the plaintiff at the 
contract price ^ while, according to the parol evidence given in 
Court, was from Rds. 3 to 4J under the market price. From 
this, it is clear that, so far as the delivery went, the plaintiff, 
considered the contract as still binding, and it is quite certain 
that so far as this amount of 879 parrahs, the penalty is by his 
own act remitted. It ought, to be perfectly understood that in penal 
in considering penal obligations like the present. Courts of obligations, the 
justice are by law empowered to apportion the penalty to the P«"ai*y o"?**' 
amount of damage actually incurred,. The plaintiff having by ^^ eVto the°°" 
his own act adopted the delivery of 879: parrahs, as having amount of 
taken place under the contract, he only crediting the contract d^inage actuali]^ 
price, the Court cannot consider him as entitled to any remu- incurred, 
natation for damage to that amounts From the balance of 
the penalty^ we go perhaps further than the strict law of the 
case might warrant us in saying, that it may b€i allowed to . 
Ijtxe plaintiff. 

We come next to the consideration, which may be o£ 
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iS22. much importance to the parties, the question of interest; The^ 
J any. 2 S. penalties having been made principal, together with the 
advances made by plaintiff, the monthly accounts furnished 
to us exhibit constant balances against the defendants, to^ 
which balances the accruing interest being constantly added, 
and no credit for interest being given to the defendants for 
any payments made by them, the effect is that they ar& 
charged with interest upon interest, contrary to every principle 
of law. 

This is our general view of the case on the accounts and^ 
documents furnished by the plaintiff himself On the part of 
the defendant, a claim is made for the amount of teak wood* 
sent to the Cape of Good Hope,. Rds. 13,127. 6. We have 
already suggested that this charge against the plaintiff is^ 
untenable. It is dear from paper E^ that the exportation of 
this timber was on account of the defendants only. Equally 
untenable is the amount for godown rent, which do not appear 
to have ever been suggested, until it was offered as a set-off 
against the present demand.. The nominal rent is distinctly 
stated in the several accounts signed by defendants, and it is 
easy to conceive how it might have been an advantageous^ 
arrangement for the defendants. The claim cannot be sup^ 
ported. 

Our judgment therefore is,, that the accounts be referred 
to the officer of the Court, with directions to h-ame an account 
between the parties,, upon the footing of those marked L and 
M ; that in charging the defendants,. the penalty of Rds. 4,ooo> 
on paper N be entirely struck out ;. that from the penalty of 
Rds. 15,000, a sum of about Rds. 2347 be deducted, being 
in the proportion of Rds. 879. to 5,000 parrahs, being the 
amount furnished deducted from the amount contracted to be 
delivered, that the claim of defendant to credit for teak wood 
and godown rent be disallowed ; and that the account be made 
up, charging interest on both sides, until a balance shall be 
struck.— (Per The Supreme Court of Judicature). 
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Januai*yy 29.— jFVrai Term. 

Present: — GH'FARD, C. J. AND Ottlby, J. 

Loret vs. Vanderstraatenn 
JBeliscmtej IntervenienL 

1 822, 

>(3.556.) J"L.*'' 

In the princrpal t;aase, judgment lias 1}eenliad against Validity of « 
the defendant (the official administrator of the estate <rf Brock) donation, 
for the sum of 2100 Rixdollars on a bond, and the property 
<of which the title deed was hypothecated) has been directed 
to be sold in execution. 

The intervenient claims a part df the property which the 
Fiscal had seized in order to sell it under this execution. The 
property consists of a part of a garden conveyed to her by a 
donation deed of the Intestate dated November 17th, i8io. 
The bond upon which the judgment is founded was passed oa 
1 8th December 1 8 1 7 . The ground claimed by the intervenient 
is admitted to have been originally part of that included in 
the hypothecated title deed. 

For the plaintiff it has been contended that this donation 
•deed is void for various reasons : — (i) that the stamp it bears 
is below the value required by Regulation; (2) that the 
donation has been made tn fraudem creditorit ; (3) that, even 
supposing it a valid donation, it is still liable to the debts of 
the donor. 

With respect to the first part, it is stated that the value 
of the whole ground appears to have been 1500 Rds., that the 
deed conveys about one third> and that of <:ourse it should 
bear a stamp of five per cent on 500 Rixdollars or 25 Rds. 
when in fact it has only one of fifteen. In order to sustain 
this objection we are called upon to presume that all the 
ground was of an equal value, of which we have no evidence 
whatever, and we should not find ourselves justified, upon any 
mere presumption of this kind, to say that an instrument, 
executed 12 years ago, was void as against the Government 
Regulations. 

The next ground is that of fraud against creditors. To 
this fraud, the Notary who prepared the deed, and the survey- 
or who marked off the ground are asserted to have been 
parties. So very heavy a charge ought not to be made without 
something like a shadow of foundation. The Notary, as 
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^t<z, respectable a man as any in his station while he lived, is noi^r 
Ja ny, 2 9. dead. For aught we know, the surveyor may be dead : he is 
however no party to this case ; and this disposition to slander 
the dead and absent deserves strong reprobation, most parti- 
cularly in the present case, when it is unsupported by anything 
like proof, and rests merely upon a difference in practice 
between the Notary of Galle in 1810, and a Colombo Notary 
in 1822. 

To refute the chatge of fraud> the decisive fact of the 
intervenient having been in the possession of the land, is further 
evidenced by her having raised money by the mortgage of it in 
her own name. But this very act is called a proof of fraud, for it 
is alleged that the loan was for the Intestate. 

The answer to this is, that the allegation is unsupported 
by proof, and that the fraud, if there had been any, was the 
most harmless that could be imagined, for the money thus 
borrowed appears to have been honestly repaid. But it is 
alleged that the land was in mortgage at the time of the 
donation. Of this there is no evidence. The assertion is 
foumied upon an inference to be drawn from a letter of the 
Intestate, and by no means judicially proved. But suppose it 
were, and thai the donation had been in fraud of a creditor 
then holding a mortgage* there is nothing to connect that 
mortgage with the present plaintift His interest did not 
<:ommence until some years after ^ his bond is dated in 18 17 -; 
it is totally independent of the former mortgage to which it 
in no way refers ; and the plaintiff's connection with the land 
cannot be construed to commence earlier than the date of that 
bond. 

'Where a dona- To the last objection founded in a quotation from Kerste- 
tion 18 made man, we answer that, looking carefully through the Codex 

to theprqudicc ^^ revocatis donatiotiibuSy 8. 56 §§ i. 12, we find no such case 

he has" hypo- o^ ^^vocation as that alleged. If the meaning be that the 
. thecary action Creditor has an hypothecary action against the donee, let him 

'^ against the institute One. She is not here as a defendant ; she has not 

donee. come in under any citation from him, and her interest cannot 

be otherwise affected than by a regular suit, for which, if there 

be any foundation, our decision in this case will be no bar to it« 

We therefore pronounce judgment for the intervenieot 

with costs* 
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Aprilj 29. — .Second Term. 
-Present :• — GiFFARD, 0. J. and Ottley, J. 

Bex V8. de Waas. igii^ 

April, .2^ 

(No. 3,842.) " — 

The following is the judgment of Sir Sarding^ 
^^iffard, (Sir -Eiohard Ottley dissenting):- 



In this case fheiaw Officer of the Crown claims again&t A, a debtor o? 
the defendarit, on behalf of His Majesty in his Government ^X°hdThi» 
of Ceylon, the- $tim df Rds. 43,830, being arrears of arrack rent, property in 
and of collections made by the defendant for the nse of hypoth€cat;6ti, 

'Governmenl. entered upon 

The case is importarit as rtiuch from the magnitude of ^^^^^^^^^JP.^^^"^ 
•'the sum ^uedfor, as from the Very dispfroportionate advantages ajraclT °farm8> 
which the one partj' t&ay appear to have over the other, where on the under- 
*the public interest is sustained by His Maijebty's Government standing that hfc 
-against an individual, and we may venture to say an insolvent was to receive, 
tnerchaiit. But these advantages are only apparent ^ the ^emuner^donj 
'principles by which this Court is governed acknowledge no during the 
'distinction of person in the suitors who come before it, and^ tinoe of such 
liowever our decree 'may a#ect the parties, this circumstance ,*^'**""*f "r 
Xivill not be found to have any influence in its formation. ^ttiwlonof ths 

What I have stated Would in a great measure serve tt> interest of 
account forthe titne which the Court, in its serious anxiety to do Ms debt tiue lo 
justice, has hitherlo taken in deliberating upon this case, but ^o^c^^^^ent.*' 
i regret for myself that another, and to me a much less ^^ ^ovcr^^on 
-gratifying, cause has fntefvened. It is my misfortune, in my Us own 
<x>ntemplation t)f this case, not to be able to see it in the light valuation, thd 
In which it presents itself to my learned and respected brother, property 
-and I have, with a very earnest desire to obtain the clearest and^Uiereafte*^ 
view of the subg'ect, hesitated from day to day in making up credited a 
my final opinion in the hope that we should at length agree with the inteir- 
in our conception of the case. It is however upon a point so "' ^J *j^® 
cardinal that our difference turns, that I see little hope of this only" H^w (thd 
desirable result 5 and were I in any degree less strongly court being 
persuaded of the justice of my own opinion^ I should most divided in 
gladly have yielded to his. But there is a length to which opinion) that 
acquiescence cannot honestly go, and in this case without J^^y^^^fy'* 
'exceeding that boundary> we cannot on either part hope for credits for the 
tmanimity • Having premised thus much^ I shall state generally interest on 
the outlines of the case as they offer themselves to me. *^® ^^^^ ** *' 
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'182^2. Mr. Barend de Waas, the defendant^^had previousty'to 

^ pril, 2 9. ^ijg yga,. j3Qg tjggj^ 2^ renter of certain arrack farms from the 

existed at Ceylon Government, and had fallen into arrear ; his debt on 

^he time of bis account of this arrear was on the 31st March 1809, Rixdollars 

•entering upon 55^35. How he had fallen i«to this arrear, it has been no 

the manag[^ part df our duty to enquire. It is indeed asserted at the Bar 

^ !farm»,* * **^ ^^ ^^^ endnTed losses 4n trade ^* enough to press a royal 

tnerchant down," ^but of this we "know nothing nor need we. 

St only imports in the present case to know that he could not 

"discharge this debt, though there is evidence in the case that 

a great part, if not the whole of it was secured by hypothecated 

property, then actually in the hands of the Government of the 

value 01 Rds. 50,000. Be this as it may, he lay at this period 

^t the mercy of ^his powerfal <:Feditor, the King's Government 

^f Ceylon. It so happened that his creditor, precisely at 

this moment, was circumstaix^ed in such a way as to stand in 

need of his assistance. By a combination amongst the bidders 

^or the arrack farm of Colon^bo, there eeemped a likelihood that 

this valuable -source of revenue would be seriously diminished. 

It was -therefore determined to take the management into the 

immediate hands of Goveri^ment, and Mr. De Waas, being a 

jperson skilled in the nature of this business, oflFered himself to 

-conduct it, as their agent and servant, an offer which was 

wisel):, and under the circumstances humanely, accepted by 

the Government of Ceylon, which assigned for his services as 

•(to use their own words) the ^onfy netnuneratton, the remission 

of interest on his (then) debt, while he contin«ied to act ia 

>this capacity. 

The terms of this contract, for such I cannot but think it, 
'Sre set forth in the Minutes of the 29th May 1 809 : — 

" In recommending Mr. De Waas to this situation^ Mr. 
Wood is aware tliat he is a considerable debtor to Government, 
but as he has mortgaged the whole of his property for this 
•debt) and as he is a man of good character and has met with 
very severe misfortunes in his mercantile speculations, without 
any suspicion of impropriey or dishonesty on his part, he 
recommends his case to the favourable consideration of His 
Excellency in Council, and proposes that the only remunera^ 
iion that Mr. De Waas should receive for his superintendence 
of the arrack farm, is the remission oj the interest of his debt to 
Government during the time of his holding that situation." 

The defendant's debt was at this time, as I have stated, 
Rds. 55,035 ; the monthly interest upon it Rds. 550 ; the 
annual interest Rds. 6,604. '^^ ^y understanding! then, the 
Minute is a contract to remit to the defendant the sum of 
Rds. 550 monthly, or Rds. 6604 annuallyi (which he was then 
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bound to pay to Government), in remuneration of His supertii- i-s^n. 
tendence of the arrack farm ^ or i« other words, his wages, as ^'P '"'^* ^^ 
their agent or servant in this particialar instance, were fixed at 
this amount by the party hiring him. In this employment he 
continued until £>ecember 1820, when in conseqiience of a 
failure in paying his monthly returns, the arrangement was- 
terminated on the part of Government. 

Had the case come before us upon tbts statement only,. 
the clear course would have been to charge Mr. de Waas with- 
his original debt to the Cfown, toge^er with the subsequent 
additions,^ and further to charge him on the one side with the 
accruing interest on the original debt, giving him credit oa 
the other hand for the amount of that interest in remission^ 
under the Minute of 1809. 

It is then a question whether the defendant has done any 
thing to alter this slate oi the account. Have the labour and: 
responsibility of the duties he undertook been so much lessened 
as to make it equitable that he should have the amount of the 
intended remuneration diminished 7^ No such' thingi In his- 
zeal for the complete execution of this duty, he appears to< 
have solicited to be buithened with further duties, connected 
with the original plan. He has discharged those duties, and, 
as it should seem, without imputation upon his diligence or 
activity ; so that without going the length of saying that ho 
was entitled to additional remuneration, it is clear that there 
arises on this ground no reason? whatever for diminishing the 
amount of his remnneration. Yet in the account upon which^ 
this suit is founded^ this remuneration is diminished in a very 
serious degree,, and the services, which in 1809^ were estimated 
at Bds. 6,604 P^^ annum, in a succeeding period of that account,, 
though consuJerably increased in labour and difficulty, are 
supposed to be adequately remunerated by a monthly allowance 
of 3^10 Rds. 

This is effected by an act of the Government itself. It has 
been mentioned that Government held some of the defendant's 
property in hypothecation : part of this consisted in a house,, 
and part in a ship. It suited the convenience of Government to 
take these properties to ite own immediate use and at its own 
valuation. It was not for De Waas» who was looking for favour>, 
to make difficulties about the price, and accordingly he is 
credited against his original debt in the sum of Rds. 5,660 for the 
house, making together Rds.^ 23,600, leaving the original debt 
about 3X9435 Rds. It is immediately upon giving him these 
credits that the account assumes, as it appears to me, a most 
inequitable from against the defendant. Instead of giving him 
credit thenceforward,, as had been done before, for the remitted 



48 

1 822. interest upon his whole original debt, he is only allowedi 
^ f rii, 2 9.. iiiterest in remission on the balance, or, in other words, hia. 
wages are reduced, by this effort at discharging his debt, fronii 
Rds. 6,664^ per s^nnum, the original remission,, to Rds. 3,700,^ 
the interest, on the reduced debt,.. and this at the very period 
that his labours had been increased by the additional duties, 
he had solicited. 

Had these wages beeQ. actual payments instead of remis- 
sions in account, the defendant must have felt the pressure 
immediately. The reduction of income from 550 to 310 Rds.. 
per month, could not but have alarmed and disturbed him. 
But standing, as it did, merely in account, and he knowing 
himself to be still in the power of his creditor,, it is not 
surprising that he made no effort, to remonstrate against it,, 
even if he had been, of which however we have no evidence, 
informed that the account bad assumed this new appearance 
against him. 

Pursuing the principle adopted in this account* and 
supposing for a moment that the defendant was not aware of; 
the manner in which those accounts were 'kept, or if aware, 
incapable at the moment of remonstrance».let us see to what 
oppression and absurdity it would, lead.. It might have hap- . 
pened that either by his.own payments, or by the realization 
of the hypothecated property on the part of Government, his 
debt would have been, reduced to the fraction of a RixdoUar, 
and in that case, upon the construction now given to the . 
contracty.he would have been entitled for his remuneration to 
the monthly interest of, that fraction for his only rjemuneration.. 
It is true that the defendant might have retired from so very 
unprofitable aseFvice ; but,. construing the contract as I do, he 
naturally supposed that services valued in 1.809. at 550 Rds. 
per month> and afterwards considerably enhanced in point of. 
labour and attention, could not lose their value by the discharge 
of his original debt on any part of it ; and he continued to 
render those se^ices until he became upfortuiiately a second 
time in arrear* 

It is upon this point that my very learned brother differs, 
from me.* U^ considers, that the terms of the Minute amount 



* Sir Richard Ottley's judgment on this point may be cited here :— 

The only point, then, upon which a diversity of opinion eicists between ns k 

the following. The Chief Justice considers the defendant entitled to the annual, 

sum of Rds, 6,604, under the order of Council of May 1809, I consider that he. 

if only entitled to J^terest upon the reduced sum, after the payments were received., 

Iiiy Government.. 

In forming this opinion^ I. have been principally influenced by the condu^ aod. 
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only to an undertaking to remit interest on the balance as it «?"• 
should at any lime stand. My opinion is that it must be a A pni, 2 9^ . 
remission of the interest on the debt, as it presented itself to 
the persons at the time of making the stipulation. The reason- 
ing of my learned brother, (assuming his construction of the 
contract), is perfectly just, but I cannot help thinking that he 
3tttributes a strange degree of improvidence to the defendant 
til supposing him. to enter into such an engagement. But, If a contract 
says he, if this contract were equivgcal, it was, on the principles >f equivocal, it 
sanctioned by the Civil L^w, the duty of the defendant, against "i^ agamst 
whom the terras would be conscruedi to have it rendered more whom the 
explicit. It seems to me a fuU answer that it did not appear terms would be 
equivocal to the defendant ; and, if my view of the contract construed, to 
be just, it is clearand distinct, and therefore no such duty was m^re^cxpiidt, 
incumbent on the defendant; 

He relies upon the siibsequent conduct of the defendant to extinguish 
xfi presenting two petitions, without distinctly claiming credit aright, the 
for interest on the amount of his debt discharged, as a waiver waiver should 
of his right. In any case, I sht)uld require a very positive ^p°"'J^^»^*^"^ 
waiver to extinguish aright. Nemo d6nare facile prcBSumitUry ^f inference 
Matth. de Prob* cap. 2^ N. ip? is a maxim of the Civil Law. In merely, 
this case the waiver ismatter of inference merely j but how 
are we sure that at either period'the defendant was aware of Nemo donare 
the manner in which the account was bept against him. All facile pr««"«»- 
that he had occasion to speak ol was the original debt which 



the representations of the defendant himself, and from considering that the defendant 
was never bound to continue to act for Government, but was at liberty to recede 
from his engagements at any time, when he thought the sum he was to. receive 
inadequate to recompense bim. for his trouble ; and I further think that if any 
ambiguity appeared upon» the words- of the contract, as it was hia-interest, so it was 
the duty of the defendant, to object and to. have it expressed in suck terms as would 
render it altogether unequiyocaL 

That the terms under which the defendant undertook.the m9nagement of the 
arrack rent in 1809 are not expressed in the clearest language, must, I think, be 
afimitted, and, not to multiply quotations from books, I think that the principle of 
the Civil Law is. this t that the obscurities and uncertainties af the obligatory 
clauses are to be interpreted in favour of the person who binds himself, because it 
was the duty of the other party to take care to have clearly explained that to which 
fae pretends a right. The language of the Pandects is this : /ere secundum premssorem 
into'jfretamur^ quia stipulatori liberumfuit verba late concipere. Dig. 45. i. 99. 

I do not mqan that, situated as.Mt. de Waas found himself, and having to 
d^al with the Government of Ceylon, he could readily prevail in having an agreement 
drawn up with legal formality ^ but he might have made the attempt, and then we 
should have understood the meaning of the parties, or at any rate his meaning. 
Upon this argument, however, I place little reliance, because I think that the 
intention of the contracting parties ought, in justice and good sense, to regulate the 
cpnstruction of all contracts j^ and however defective the expression, if we find 
qiough to manifest their intention, we possess the most equitable ground of decision*. 
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i8i2. he knew could not have been discharged, and so long as any 
A pril, 2 9. balance remained, so long was he in the power of that creditor 
to whom he was both servant and debtor. 

His conduct, while under these relations, must be viewed 
as influenced by them. His powerful and zealous friend, 
Mr, Wood, by whom his character stands so honorably recorded, 
was no longer in the Island. His principal dependence was 
upon the forbearance of his successor. A new ofticer had risen 
up which "knew not Joseoh,'' and it behoved a petitioner to 
be cautious. His claim, n just, could not, I conceive, be 
affected by his not having then urged itr because it does not 
appear to have been necessary, and to have stated it might 
have impeded the success of his petitions. 

The question seems to me to be simply what the parties 
understood to be intended. It is quite clear that 6,600 
RixdoUars per annum were to be remitted at the time of the^ 
contract, for this sura was synonymous with the current 
interest. Does the contract express any intention of diminu- 
tion ? Not at all, but it carefully guards against increase by 
the words "only remuneration.** Was there anything in the 
conduct of the defendant to deserve a retrenchment ?. None - 
on the contrary there was every thing to favour an increase, 
but for this express stipulation. 

Upon the other parts of the case^ there is, 1 apprehend, na 
difference of opinion between us. 

The items of account on both sides seem to agree so- 
n early as scarcely to leave any thing for the oJficer to settle.. 
But a claim is made by the defendant of five per cent, com- 
mission on the sums collected by him in discharge of th& 
additional duties which, as I have said, he solicited to be 
employed. It is replied that his undertaking these duties was> 
not only perfectly spontaneous on his part, but that from 
their nature, the discharge of them tended in a very great 
degree to faciliate his management of the principal undertaking,, 
so as to make it an object of importance to him to obtain the 
permission he sought. He asked for no additional remunera- 
tion, nor was any promised to him ; on the contrary, it was 
barred by the Minute, and whatever claim he might have upon 
the generosity of Government for recompense, he certainly 
has none in law. 

It will be necessary in pursuance of the Charter to make 
a special entry of the Judgment in this case which must be 
that of the Chief Justice only, judgment subject, I am happy, 
to the right of appeal. 

The Chief Justice and the Puisne Justice differing in their 
opinions upon this matter, the same has been adjourned for 
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tipwards o! seven days to wit, from the 29th day of January 
last past to this 29th day of April, when, the said justices 
continuing to differ in opinion, the question is decided by the 
opinion of the said Chief Justice, and such difference of opinion 
4s hereby suggested on the Records of this Court. 

It is considered and adjudged, that the defendant was on 
the 31st day of March 1809, indebted to the Crown in the sura 
-of Rds. 55,035. That the said debt was, in the year 181 2, by 
the payment, on the February ist 1812, of Rds. 5,074 and 
in July 1^12 of 1,800, reduced to Rds. 31,960 ; that as the 
manager of the arrack farm of Colombo, he became indebted in 
December 1820, in a further sum of Rds. 10,393 makingthe sum 
of Rds, 45,354^ that the defendant ought to be charged with 
interest upon his original debt of Rixdollars 55,035 down to 
1812, and upon the balance of Rds. 31,960 to the date of bring- 
ing the present suit ; that he is entitled to credit for a sum 
^ual to the interest upon the whole of the original debt from 
the 29th May 1^09, to the 31st December 1820, that he is not 
entitled to the commission claimed by him of five per cent, 
upon his collections, and that the olTicer do make up the account 
upon this footing. — (Per Ihe Supreme Court of Judicature. 



1822. 

April, 29, 



Baymond, vs. Vander Lacun. 



This suit is brought upon two bonds, originally passed by 
the defendants in July and August I793> to the late Mr. 
Hendriksz, for the sum of Rds. 3,000 for which at the same 
time a garden and certain slave titles were hypothecated. The 
present plaintiff is the heir, and in making his demand gives 
credit to the defendant for payments to the amount of 
Rds. 1,250, since the death of the testator, reducing his claim 
to Rds. 1,750. 

The defendant by his answer admits the bonds, but asserts 
generally that he has discharged them, and, in the loose way 
in which pleading has been permitted in this Court, he was 
allowed at the bar to insist upon a prescription in his favor 
from length of time, a bond being prescribed by 10 years of 
non-claim. By this the opposite party and the Court were, 
I must say, misled into a question which, upon the slightest 
consideration, will appear to have nothing to do with the case, 
and evidence was sought and a good deal of difficulty experi- 
enced in the attempt to take the claim out of the prescription, 
by proving payments within the legal period. But when the 
true nature of a prescription is considered with reference to 



Prescription 

against a 

hypothecary 

claim. 
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i8i2. this kind of suit, it will be found, even had it been regularly 
A pril, 2 Q. pleaded, to be unavailable in this case. 

The object of Prescription is intended as a protection to property, by 

iprescription. an cnactmetit that, after a certain time has elapsed without a 
claim havin^r been made, it shall be supposed that the claim 
has been sati<^fied, although the evidence cannot be then pro- 
duced which could have proved it, while memory of the 
transaction was fresh. It is not that a man forfeits his right 
by the lapse of time> but that as all human testimony and 
documeiits are subject to death and decay, that testimony and 
those documents which Existed at an earlier period may in the 
course of years have been lost, and the defendant is protected 
against the chance incident to our nature by the law of pre- 
scription. But here the -evidence is ^remaining and enduring, 
not only to shew that the debt did exist, but that it has not 
been discharged, — the hypothec in the hands of the plaintiff. 
In this there can be no mistake, and this is a case in which no 
prescription could avail, or indeed appear allowable, had not 
the law for giving security to property extended its protection 
even to such a case and permitted 50 years possession to 
extinguish an hypothecary claim. 

This term has not run against this ctaim, and there mu^t 
be a decree for the plaintiff with interests and costs. — (Per Th^ 
Supreme Court cf Judicature^ 



Present: — GiFFARD, C. J. AND Ottlbt, X 
May, 6. Nogel, V8, de Qitaker. 

<3,«00.) 

In a case of '^^^ ^^ * *^^^ (brought "by the guardian of Harlay) to 

breach of pro- euforcc a promise of marriage. Nothing can be more clearly 

mise of mar- proved than the contract. It is also clear that the defendant 

riage, the jjj^g treated the orphan pupil of the plaintiff with cruel levity, 

^defendant ^^ solemnly engaging himself to her in the face of the public^ 

will be and in a U&tle more than four weeks violating his promise. 
considered in His best and indeed only defence is his poverty, whicll 

the question of disables him, we are sorry to say, from making the reparation 
thin* may not ^® ought to this uufortunate young woman. In awarding dam- 
be left totally ag^s against him, we are only restrained by the consideration 
4ieititute, while thatheshould uot, whatever may have been his conduct, be left 



53 

totally destitute of means. But we shall ^o as far &s we cati 1^22. 
in this instance, and make it his interest, in case the young May, 6^ 
woman should be satisfied still to accept liiro> to make atone- j^ sharbc mad* 
mentfor his misconduct. his intersst to 

The judgment of the Court is that the defendant do pay atone for bis 
to the plainiiff, for the use of Justina Ilarlay, the sum c>f"h»'*«~".'*"<=^^y 
Rds. 300, with stay of execution (in order that he may have.gj|^i*"^*|pj3bie 
time to consider his conduct) of two months from ^he present to the plaintiff; 
'<iate,— r(Per T^ Supreme Court of JudieaturS^. 



^xeeutor» of Tolfrey^ ^8. Bennet. 
v(3,911.r) 

In this case, the Execntors otf the late Mr. Edtvard Tolfrey Action on a bill 
'claim from the defendant '^he sum of i3,426 Sicca Rupees, being «change. 
*the amount of principal, interest and charges of a bill of 
exchange, drawn by him on the house of Coloins Bazell & 
Co., at Calcutta, dishonored for non-acci&ptance and non- 
vpayment, and taken up by the testator in whose favor it had 
been drawn. This bill which appears to have been drawn at 
"the Cape of Good Hope, and to have passed through the hands 
of other indorsers, is admitted by the defendant to have been 
executed by him for the amount of fi,ooo Sicca Rupees ; th« 
^non-payment is also admitted. 

The answer of the defendant then proceeds to state, in 
that loose and irregular manner which is beginning to infect 
the pleadings of this Court, ^hat value was not received for 
-the whole amount of the original bill, 500 Rupees having 
been (to use that vague and scarcely grammatical language of 
the answer), " a gambling transaction,*' and then follows some 
absurd nonsense about a Court of Honon of which no one has 
ever heard, and that the testator never called upon the 
defendant for interest. So far the pleading professing to be 
an answer goes to meet the demand of the plaintifi^, but, as if 
to set all rule at defiance, there is embodied into this pleading 
an allegation that certain witnesses, living in distant and dif- 
ferent parts of the globe* are capable of proving that the. bet 
was made at the testator's house four days before the bill was 
drawny that the plaintiffs gave some opinion about not 
demanding interest, and finally praying letters requisitional to 
examine two of the persons, who, as he alleges^ were present 
when the bet was made, and a third of whose particular concern 
in the case no mention is suggested. 

It is the necessary consequence of irregular pleading that 
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•|S22. the Court finds it diflRcult to shape its decision so as to appear 

' May, 6. fully to meet all the merits of the case, and in the present 

instance, when the matter of defence and the prayer for process 

and the solicitation of an unprecedented favor from the Court 

are so strangely mixed up together, it will probably not appear, 

so clearly as we could wish, that our decision is totally 

unconnected with any consideration of the extreme irregularity 

•and impropriety of the pleading. The word " impropriety" 

is applied by the Court to the very ungenerous application of 

the term tradesman to the father of the lady who sues as one 

of the plaintiffs. Could the Ocmrt believe that the Proctor 

had been aware of the force of that contemptuous mod-e of 

expression, he should not escape, as he now does, our severest 

censure. But we must abridge our observations, for the case 

is a short one. 

"Validity of The bill rs admitted but impeached as founded at least in 

•wagers accord- p^^.^ q^ ^ bet. We wi4l suppose for a monr^ent t-hat the 

*°^L^? defendant was saved the necessity of proving this by the 

' admission of the plaintiff. We do not know that a bet, as 

^uch> is IHegak If we look to the law -of England, we know 

that it is not illegsd,* in fact it is part of the law, unless it be 

•on the 'event of a game by the statute of Anne which, in the 

according t5 pleadings, it does not appear to have been. By the Civil Law 

the Civil Law5 even, in the Institut^Sy a bet> depending upon a future event, is 

acknowledged as a binding obligation ** ut si aliqnid factum 

fueritvel ndnft^rity velutisi Tiiins consul fuerit j'actus quinqtfi 

aureas dare spondeSj^ Inst. 3. 15. 4, an<d this is recognized in 

the Pandects, 45. i. 115. 

according to If then by the general Civil Law, a bet is not illegal, 

the Roman neither is it by the Dutch Roman Law. Van Leeuwen in his 

Outch Law. Qgfi^j^ya Forensis says upon the subject of the general law, 

Sponstone^ nostraiibus Weddengen quee quatenus sub conditions 

casuali V el pendente a for tuna et dubio eventu fact ce sunt ^ nulh 

jure prohibitce censentur^ pt. i. lib. 4. c. 14. § 11, and he quotes, 

in support of his assertion, the case in Sande, in which the 

'Court determined in favour of a wager, to recover the amount 

of which an action had been brought. Van Leeuwen then 

goes on to state that by the laws of France, wagers, unless 

wh^re a deposit was made, were void, but he adds quod de 

moribus nostris ajfirmare non ausim. 

The same author, in his Dutch Roman Law, evidently 



* But subsequently, 8 and 9 Vict. c. 109, s. 18, enacts that **all contracts 
on agreements, whether by parol or in writing, by way of gaming or wagering, 
shall be null and yoid, " &c* — Bd. 
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confounds betting with gambling in general, and denies the iSz2« 
right of the winner to recover the amount, and even shows, Miiy, 6*. 
from some local statutes, that in some parts of the United 
Provinces, bonds* of which bets formed part of the consider- 
ation, would be void;. 

To this it is to be answered that in the present instance, 
the action is brought on a bill of exchange eo nomine^ and not 
for the amount of a bet, and with respect to the lattery that 
th^ local statutes referred to cajinot control the proceedings 
of this Court. 

But Voet, who is always clear and, as later in time, a 
better authorit)', gives the distinction j^istly, and it is that 
which the English statutes have adopted : etsienim circa ludos 
inquibus devirtute certamen esi^ sponstonem facer e lie eat] in aliis 
tamsn^ubi provirtutecertamen nonjit] non licet^ Ad, Pand. ii. 
5. 8. and in another place, he is explicit as to the distinction, 
and the ground of it, pericli pretiunt constitui iiiddfn per- 
wnttttur si modo in alice speciem. non cadat,jb. 

If then this defence, supposing it proved, could not avail, The drawer of 
there is no ground laid for our preferring the very extraordinary * ^»^l •* ^'***'« 
course required of us, of sending to Europe and Africa, for the '° f^l^l^"l*w. 

? ,. A«»* i' 1 arising rrom its^ 

exammation of witnesses. As to the uUerest charged upon dishonor, 
this bill, one general principle h to be recollected ** that the 
drawer is liable to all expenses occasioned by the dishonoring 
of the bill." These expenses., whether under the name of 
interest or exchange and costs o£ pcotest •^•.^.•^.^^{tbe rest 
of the judgment is wanting] 
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Provincial Court op I j^ 3 gg^ 

iLPENTYN. J ' 



Bo$a/}/rOi vs. Ckme Ghetty, 

The following judgment of The High Court of AppeaVivt 
the above case^ is found incorporated with the Minutes of the 
judgments of The Supreme Court of Judicature : — 

There are many points oOEered for the consideration of the Prescript ion«. 
Court in this case, but that which is first to be considered (for 
on its decision will depend the necessity of going into others), 
is the plea of prescription offered by the appellant, Rosayro. 
He pleaded this in reply to a demand made upon him as 
executor to his father. The demaod is of the maternal share 
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r822. due lo the wife of the respondent Casie Chetly, as daughter of ^ 
J ."^y* ^ ' the testator^s first wife who die 1 in 1802^ 

The suit is brought in 1821, nineteen, years after* and on? 
the first view appears to be barred by the lapse of time. But 
it is replied that* .on various grounds, the limitation should 
not apply in thisca^e. These are, as ^collect them, the three, 
following:- 

(i.) That this^is-a case of^a trust, againsb which,^^ by th© 

Equity of England, no Iknitation wiH occur. (2?)- That, the 

testator and his children must be considered as tenants in 

common of Hie property of hi§ wife and their motlrer, and 

that his possession therefore could'^not be taken to be adverse: 

to theirs, so as to support a title by prescripUon, (3.) That^ 

as the testator did not take out administration to his deceased- 

wife until 181&, the respondent could not have brought hi* 

suit earlier. 

Limitation That no li«iitatipn will run against a- trust is- a rule of^ 

^gaiii^t a trust. English eq^uity, against the justice or propriety of which itts 

impossible to state an objection ; - and though it is not speci-r 

fically recogni^d in the Dutch Roman L^w, I should feel very 

strongly inclined to support it where the case seemed to cali 

for its operation. But how can this be called a trust ? * It ts 

Whethier a sur-. clear that there is- no document by which it is so described, 

viving parent and I know of no Construction of law, from. which it can be 

wh^'walonce i*^^*^''red that the testator was a trustee. The property of the 

the communal mother after her death was by the Dutch Rpman Law vested 

property, is in her children so far as their portion went, and not in him, 

' ^'■**"'^ ^°*| *^^® and his possession of it could by no construction of law oiF.' 

"^^"^ which I am aware,, be called that of a trustee, 
or a tenant in -^"^ ^^*^ ^^ proved the more strongly when we came to* 

common with Consider the second objection, that the testator and his4:hildren,. 
them? must be considered as tenants in common of the property of; 
the mother. There is no principle more firmly established in, 
the Dutch Roman Law than that the d^ath of either party 
totally extinguishes the communio b'onorum between married 
people : otnnts soctetas (says Sande) morte alter im sociorum < 
Jinttur nee ad haeredetn socii transit etiatnexpacio, lib. 2- tit. def. 
9. ** All partnership is concluded by the death of one partner, 
nor can it pass to the heir of the deceased even by agreement; •" 
see also Van Leeuwen's Dutch Roman Law,/^ 23 § 7, p. 41 3». 
If then the community of property expired with the mo- 
ther, the possession of the testator was not the possession 
of the children, and this principle, brought by the way from 
the English law, and founded upon another principle of that 
law, which disables one tenant in common from suing another, 
cannot avail in the present case. I am not even prepared 
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to say that it would in any other, as the fundamental principle 1822. 
does not appear to be recognised by the Roman Dutch Law. J"^y» ^ * 

But it is decisive of this point that the very kind of claim 
in question of the deceased, is by the Civil Law limited to 
€ve years after the right has accrued : that right accrued by 
the death of Martha : at ultra quinquennium post aditionem 
numerandum separatio non postutetur. Dig, 42. 6. 1. § 13. on %/i^w! 

The third objection is founded upon the alleged incapa* piS^ 
city of the respondent to sue, as the testator did not take 
out letters of administration to Martha until iSiS, and for wiwrethe 
illustration the case of /oltfe and Pitt and others in t «»nriFing 
Vernon 694 is cited. There both parties were absent from ^trfraS** 
England when the debt was contracted; on the plaintiffs not take admi- 
return to England in 1702, he commenced proceedings s^ainst nistration to 
the absent defendant which were regularly continued to 1706. the e^te of 
The defendant died abroad in 1706, and his executor came to ^j^ ^*^ \^^^\ 
England in i^ioand proved his will, and in 1714 the plaintiff tin iSiS. Held 
£Ied a bill in chancery against the executor and some other that the claim 
creditors who opposed his claim. It is q^uite clear that until of«atcniai 
the executor came to England, the plaintiff could not carry on ^^J^^teJ 
his suit, because there was no one within the jurisdiction ^^ho married 
whom he could sue, but the case by no means supports the in 1805) against 
general position drawn from it ] for had the executor been in ^^ surviving 
England before he proved the will, he might have been sued, ^^*"cribS' 
if it could be shown that he had intermeddled with the pro- be^i^'shewas 
perty of the deceased. maiem agere 

But the Civil Law gives the true rule by which prescrip- fro» the time 
tion is governed, and it is perfectly consistent with what ^^^^^^j^ ^*^?J*f^ 
I have just staled. /// primis cxigendum est tit sit facultas ^nd that a' 
-agendi, Dig. 44, 3 § i : it is necessary in the first place, general requsi- 
that the plaintiff should have a power of bringing his action ; tion by the 
and from this follows directly the rnle of practice, contra non surviving parent 
valentem ag^ere^ non currit prcescriptio — " against him who is creditore to 
disabled from suing, prescription does not run.'' prove their 

To apply this rule here, let us see whether the respondent claims, was not 
was disabled from suing for the maternal inheritance of his * waiver of 
wife, from his marriage in 1805 to 182 1. ^ ^ ^ aglkw^such 

It is very clear to me that he lay under no disability ; he claim of mater- 
was in the language of the law valens agere ; the property was mI inheritance. 
in the hands of Simon de Rosayro, holding it certainly not in 
any privity of title with his children, at any period from 1802, ^^*ra nm 
when her right accrued, to 1805 when she married. The res- n^cJlh"** 
pondent's wife might have, if she found it necessary, demanded prauri^, 
her maternal share ; after that period her husband had the 
same full power ; there was no absence of either party, no 
disabiliQr of either to commence or defend a suit. It was at 
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i822. all times in their power, if the form of the Dutch Roman Law 

J "^y> ^ * were to be followed, to apply to have a curator appointed to 

the property of Martha; or if the newly introduced form of 

administration were looked tOi they might have obtained it as 

creditors of that. property ; or if, what appears to have been the 

true legal condition of the parties, Simon was an adverse 

possessor of the property, they might have sued him without 

any further form, he was always forthcoming. 

Prescription u Tj^g term of prescription " says Pothier," runs against a 

'succMslo"* succession, though vacant, abandoned, and without a curator, 

'though vacant, for the Creditors of such succession, who are persons having an 

abandoned, and interest in the .preservation of the rights of succession, may 

without a procure the appointment of a curator : therefore they cannot 

curator, ^vall themselves of the rule, non contra valeritem agere^ now 

currit prcBScripiio, Evan's Pothier On Oblig, p. 454, § 650. 

It is indeed further urged in this case that Simon de 
Rosayro, in taking out administration in 181 8, called upon 
persons having demands upon the estate, to make their claims, 
and that this waived the prescription. Had he specifically called 
upon the heirs to come in and take tlieir maternal inheritance, 
it might have had this effect ; on the contrary, his account 
directly states him to have discharged their claims, and at all 
events, so vague an invitation cannot raise up a new right in 
the respondent, if it had been, as I conceive, utterly extia- 
:guished by prescription in 1807 or 18 10. 

The taking out of administration to Martha, seems to 
have created much of the difficulty of this case, and this diffi- 
culty shows how very cautiously a branch of a totally different 
system should be transferred to any code of laws. The Dutch 
Roman Law j(notwithstanding what the Provincial Judge has 
'-been, pleased to propound) knows nothing whatever of adminis- 
*tratioris, which are derived wholly from the English Coda, 
How aa aduiinistratioii to Sunon could operate at all upon 
the rights of the respondent and his wife, vested absolutely by 
the death of Martha, I can in no wise conceive ; or why it 
should have been thought necessary by Simon to take it out — 
indeed the whole subject of these administrations in the 
subordinate Court is involved in a perplexity^ which it would 
be a matter of public utility to have explained by competent 
authorities. 

Thinking, as I do, that this suit is barred by prescription 
of five years, I do not think it necessary to go further, but 1 
ieel that by this opinion, the sul>stantial justice of the case 
will be met. It is perfectly clear to me that the respondenft 
;supposed himself to have given up all demand to the maternal 
.share by accepting the dowry, for he did so at a time when 
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the Thesavalamai was believed to be the law of Calpentyn — 1822. 
and by that law he would have been barred, A subsequent J"^y> ^ *^ 
discovery that this code did not prevail there, and a subsequent 
quarrel which cut him. off from the favour of his father-in-lawj 
are in my mind; the real grounds of this suit, and the claim 
after having been utterly extinguished by the law of prescript 
tion, has been revived in consequence. — (Per The High Court 
qf Appeal). 



1823. 



January y 13*. 
Present: — Giffard, 0. J. AND Ottlby, J: 

Pietersz, vs, Oarr. 

1823. 
(No. 3,983.x ' J»«y^3. 

In this case the plaintiff sues for the price of some persons Restitution of 
purchased by him from the defendant as slaves, the title to ^^j]*' "?"7» ^°' 
whom was afterwards evicted upon trial in this Court. It is implied ^war- 
not alleged that the defendant was aware of any defect rn his ranty, when 
title, or practised any fraud to mislead the plaintiff. This allowable, after 
suit is brought against him on the general principle, that the eviction. 
vendor of any property conveys a direct warranty to the pur- 
chaser,even though it be not expressed. 

There is certainly this remarkable difference between the DiflFerence in 
Dutch Roman Law and that of England. By the English ^^" ^^^^ 
Law the principle of caveat emptor is enforced, the purchaser EnglUhandthe 
runs all risks^ and unless the nature of the sale implies a Roman Dutch 
warranty, the seller is not bound by any other than a warranty law. 
directly expressed. But at the same time that the Roman 
Dutch Law imposes this consequence upon the seller, it 
furnishes him the means of protection. The purchaser, if the 
property be claimed by any other person, is bound to give the 
seller notice, and under that notice,, the seller may come in 
and put himself in the place of purchaser to defend the suit 
in the first instance, instead of leaving his interest to the 
negligent, or perhaps to the fraudulent, management of another. 
To enable him to do so, the law points out the mode and the 
time in which the purchaser must give him notice i it must 
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182.3. be by a citation obtained on petition trom the Court, doring 
J any. 1 3. ^j^^ pending of which the principal suit is suspended, and it 
must be before litis. c(mtestatib$ in order that the seller may 
judge how he ought to plead. On these conditions only can 
the purcbaseri. if evicted* assert his claim of guarantee against 
the seller. 

What I have just said as to the time and manner will 
appear from Damhoudsr^ p 303 P. C, i3ii,and Van Alphen in 
the seventh chapter of the Papegaij^ where the form of a 
petition is fully set forth. In the Placard Book, iii. p 790, in 
the Instructions to the Courts of Holland pp 115, 116, 117, 233; 
et seq, will be found the same, as we have just stated it. 

In this case> the plaintiff insists that the defendant had 
all necessary notice. In this we cannot agree with him. The 
law points out a regular legal course, and by no other course 
can a plaintilT obtain the advantage of a guarantee. Nor can 
the plaintiff complain : if the law gives an advantage^ it gives 
it only upon terms which must be complied with. The prin- 
ciple of guarantee is an advantage which the law of England 
does not give, and to obtain the advantage of that principle, 
the proper course must be pursued. In this particular case, it 
may be said that the*land was not generally known to be as it 
really is. For this we know no remedy : it probably has 
become forgotten,, from no case of guarantee having been 
brought before this Court. 

Decree for defendant, without costs. — (Per The Supreme 
C(Mrt of Judicature^ 



January^ 24. 
Fre«ew»< ;— GiPFARD, 0- J. AND Ottlby, J.. 
Ja ny. 2 4. King, V8. Kiftg^ 

I. Divorce This IS a case brought by an husband ag^ainst his wife^ 

cannot be |jq^Jj British subjects, praying to be divorced from her on 
^88k>nor*^"' account of her adultery with a person named in the pleadings. 

consent j The parties had at first proceeded to plead according to 

the practice of the ordinary jurisdiction of this Court ; but as 

«wi^fl^ or we are bound by the Charter in the case of British subjects 

comfenuttio has and Europeans to administer in substance the ecclesiastical 

been pleaded law, as it is used and exercised in the diocese of London, we 

and proved, directed the proceedings to be framed, as nearly as possible, 
3. A tiife by according to the practice of the Ecclesiastical Courts at home^ 
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The cause, therefore, would have corne before us upon the i8ij» 
allegations and proofs made by the parties, had not a mis- J^ ny* m ->- 
conception of our directions induced the Proctors to file giopinTfrom 
interrogatories in chief, which, by the way in which they have her husband,. 
been constructed > have only served to obscure the case and disentitle* her-^ 
enhance the expenses of the suit. As it is, however, the ^^^}o »"/ 
object of the parties, and the facts upon which, they rely, are ^f,JJJny. 
sufficiently apparent to the Court. 

The husband prays (the only remedy in the power of 
this Court to give) a divorce a mensa et thoro. The wife,^ 
retaliating the charge of adultery^ also prays adivorce a mema 
et ihoro^ but demands alimony. 

It might be said that*, as the parties agree in the prayer 
of divorce^ the Court have no choice^a^d that the question of 
alimony alone remained for consideration. But in cases of 
divorce^ the imperative rule of the Canou Law is, that no* 
divorce shall be given on confession or consent ;.; even the 
affidavit of either party as to any of the matters in issue is 
inadmissible. In all questions* says Sir John Nicholl, invol* 
ving either the dissolution of marriage or separation a mensoc 
et tkoro^ no credit whatever should be given to any statement 
upon oath, either of the wife or of the husband. Best v. Best 
2 Phillimore, 166^. 

However, it is not in tbi» case necessary to rely 01;^ 
admission or consent; the factas as they arise in evidence, are 
sufficiently plain and conclusive. 

There are two grounds upon which a charge of adult^jr 
may be so far opposed as to deprive the accuser of redress*^ 
The one is where the charge is relaliatec^ and the crime of 
the impugnant is compensated or balanced by proof of a similar 
offence in the promovent>. and this is technically termed a 
eompeiuaitQ,. The other is whei^e the ofibnce has been made 
known to the accuser, and the matrimonial union has continued 
notwithstanding i in this case the aggrieved party is supposed 
to have remitted the crime and renounced all rights to 
complain^ and this is called condonation. 

Carrying these distinctions in our mindi we find in the 
first instance^ the charge made by the husband against, his 
wife of adulterjT ftUljr proved ; the evidence, ol bet daughter 
and her son, the evidence ^ Mr. Holoms and Doctor Collier 
prove the impugnaat to have been the most abandoned and 
shameless adolteress^ of whose guilt it is impossible to enter^ 
tain a doubt. But, to deprive the promovent of any redress, 
she has proved that he also has committed the dOEbnce of 
adultery with a womaja, with whom he cohabited before the 
arrival of the impugnaat in this Island, and by whom he had 
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^2$, two children. Much has been said in the bar in extenuation* 
I^^^y^A- of his crime in the promovent : the climate and difference of sex 
are urged as excuses for the husband, which are supposed not: 
to operate for the wife ; but the law does not make any distinc- 
tion between man and woman, or between one climate and 
another : the ofTence is the same, and the consequences to both, 
the same. 

But it is necessary to look at the time when this offence 
was committed by the promovent, not with a view of extenur 
ating its enormity, but to show that it is remitted and 
extinguished in point of law, by the conduct of the impugnant' 
herself. The crime was committed before her arrival, and it 
is plain that she was aware of it and its consequences. Indeed, . 
the subject appears to have been grossly obtruded on her 
notice, by an eulogium upon the woman from the promovent 
himself. Yet after this, the impugnant continued to live with 
him, and by so doing,, certainly ^ave him the plea of con- 
donation with respect to all that had passed previously ; and 
of any further adultery, after the impugnant's arrival, there is 
no evidence whatever. 

Looking, therefbrei on this ground of accusation as waived 
and annihilated by the impugnant herself, the plea of com- 
pensation, which is founded on it^ is without a support, and 
must fall to the ground, so as to entitle the promovent to the 
separation he seeks a mensaet tkorOk 

The question of alimony is next to be considered. It is 
positively laid down in the books, that* if a wife elope from 
her husband, the law will not' compel him to allow her 
alimony. Ayliffe% Pan . 58* 

In this case the impugnant \% proved^ not only to have 
eloped, but to have lived openly, with her paramour until his 
death, and by such* conduct we are of opinion that she has 
deprived herself of any claim for alimony. — (Per Ihe Supreme: 
Court of Judicature), 



Jany. 27. 



Janucmj^ 27.. 

Present : — GlFFARD, 0. J. AND Ottlet, J: 
JBeaj, V8, Vemderstraatenr. 



I. An award This IS an information filed by the Advocate Fiscal 

founded upon a (against the official administrator of the estate of Peter Van- 

^Tondftioncd' derstraaten) for the purpose of recovering the possession of 

upon the two parcels of land> one situate at Midipallatta and Ottepallatta. 
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in the Province of Chilaw ; the other, situated at Madampe in 182 j. 
the same Province. The claim of the Grown, as set forth in J a"y» 2 >. 
the pleadings, is grounded upon a right of resumption, in^omise- g,.antee brin^ 
quence of the non-performance of the conditions 'upon which ing the land 
the property was granted. The information states ^that it was within five 
conditioned by the said grants that ^if the grantee, his heirs> years into j* full 
executors, administrators and assigns should not within five cultivatbn 
years, well and truly bring the land into full andfaircultiva- according to the 
tion, according to the opinion of the majority-of mne competent opinion of a 
persons, to be assembled by the Collector for the purpose of ™"Jo»'»fy o^^, 
inspecting the same, the said grants should be u^tterl-y void and to°be appointed 
of no effect. The information then av-ers that more than five by the grantos, 
3'ears have elapsed, and that according to the opinion of nine is illegal, as 
^persons assembled by the Collector as arfbresaid, it appears that. ^^^^]'^% '^® 
-the above lands have not been -'brought into full and fair "}hr^So"ereign^« 
cultivation, according to the conditions upon which the said courts of law. 
•grants were made, and concludes with demanding that the 
.grants may be declar-ed null and void. 2. this agrees 

In answer to this information, 'the defendant states that, of «ncnt fo refrt* 
part of the land granted by Government, 120 acres have been ^ni*no^*^there- 
-brought to a complete state of cultivation, 280 acres properly fore, preciudt 
cleared of jungle for the purpose of cultivation, 28 acres cleared the matters ih 
^nd planted with cocoanut trees, and 464 acres remain uncul- dispute from 
tivated, and that no less a sum than Rds. 11,700 were expended !!l\^7JnZ^ 
-by the grantee for the purpose of improving the land. by the pro^ 

The replication is general, and merely insists upon the Court, 
-statements in the libel. 

Upon these. pleadings, the case came before the Court for ^i^^,^^ J^^'!^ 
Clearing, and has been argued and supported by some kind of cultivation "' 
evidence on the part of the Crown ; the defendant has not qualify each 
called any witnesses, and therefore leaves the case as made out other, so that 
-on the evidence on the part of the plaintiff. ^^^ sra"^ may 

It may be useful to lay down some general principles ^^^^^^^ ^^^^^'^^^ 
^ivhich may influence not only the present, but many similar ail the lands 
K:ases which may arise upon the constructions of grants made have not bee* 
by the Government of Ceylon . This is the more necessary, as cultivated. 
we apprehend serious ill consequences may ^nsue, and much 
xJifficulty be experienced in attempting to enforce penalties for 
the non -performance of <:onditions, framed agreeably to those 
-inserted in the present grant. 

The particular clause to which we allude is that which 
<:ommits the decision of the rights of the parties to the award 
of a majority of nine persons nominated by the Collector. It 
would be no easy task to devise a more exceptionable mode of 
proceeding tlian that which is prescribed by this clause. In 
the first place^ let us consider the denomination of persons 
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i823* who are to constitute this tribunal. The Collector is an officer 
J any. 2 7. chosen by the Govemor and removable at his pleasure; the 
^persons who are to enquire are to be selected by the same 
officer ; no right of challenge is admitted ; those persons are 
not upon oath, and the officer of the Crown is not limited to 
'One or any number of inquisitions, but should it happen that 
4ive out of the persons selected by him in the first instance do 
not decide according to his dictates, he may proceed to hold 
as many Inquisitions as he pleases, until he shall find five ready 
to comply with the wishes of Government, But the particular 
tribunal to which a resort is made is not the sole, nor the 
-most formidable, objection to the grant under consideration. 
We cannot contemplate the introduction of such a mode oi 
enforcing the rights of the Crown as consistent with those 
^principles of equity, and that system of jurisprudence, which is 
best calculated to secure the interest of Government, and to 
-administer justice to those who may be -compelled to contest 
its claims. The proceeding, however, in this case is liable to 
an objection on this score quite fatal and decisive. The 
tribunal is wholly illegal, it it be erected to oust the Courts 
^f their jurisdiction, and if not erected for that purpose, it 
4s totally nugatory. The jurisdiction of this Court, and of all 
Courts acting under the authority of the Crown, is constituted 
'for the purpose of deciding on its rights, and no device, no 
scheme, no subterfuge can he allowed to prevail, which is to 
-evade the jurisdiction of the proper and constitutional tribu- 
nals, and draw the cognizance of legal questions from the 
King's Courts, and place it in other hands. Amongst the 
cases on this subject, it will not be necessary to mention above 
three or four. 

The first is a case in 2 Levinz^s Reports^ K. B, p, 15 , where, 
•araorgst the other matters to the same purpose and effect, it 
is stated that if a man by his will appoint that all differences 
between executors and legatees be referred to a certain person 
named and no other, yet this will not oust the parties of their 
right to sue in the King's Court. The next case is in 2 Vesey^ 
Junior^ p. 136. ♦ In that case, the defendants pleaded, to' the 
bill in equity for a discovery of a clause in articles of agreement, 
that in ca^e of any variance or dispute touching the construc- 
tion of any of the clauses, or any of their dealings under the 
said articles, or in consequence thereof, it should be referred 
to two arbitrators, {one to be chosen by each party), who were 
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to come to an arbitration, if necessary, the award to be made 1^23* 
within a given time, and to be conclusive between the parties. J ^-py- * 7^ 
The Lord Chancellor then puts the question to the counsel : 
^' Have you found any case in which an agreement to refer has 
been set up as a bar to an action? There is not a suit to that 
purposeany. where except where it was taken up at nisi prim. 
in a case in Wilson.'* Acccordingly, the plea was over*ruled. 
In 8 Term Reports, 140* there is a subsequent case. The last 
case is qjjite decisive. The argument arose there on a plea 
similar to that in the last case, where parties had agreed. to 
refer the matter to arbitrators. Lord Kenyon states it is 
unnecessary now to say how this evil ought to be determined, 
if it were res Integra^ it having been decided again and again 
that an agreement to refer all matters in difference to arbitration 
is. not suilicient to oust the Courts of law or equity of theix 
Jurisdiction. And in 15 Ve.sey, Junior y p. i8,t Lord Eldeo, 
after having overrruled a previous contrary decision as being . 
against tbe concurrent opinions of Lord Hardwicke, Lord 
Thurlow, Lord Rosslyn and even Lord Kenyon, who had 
pfronounced the erroneous opinion in one case, says '' as a 
general proposition^it is true that an agreement to refer a 
dispute to arbitration will not force the parties even to submit 
Id arbitration before they come into that Court." 

And if an agreement so equitable as a reference to 
arbitrators, to be. chosen by each of the contending parties, be 
not binding, we know, of no principle, either of law or equity, 
which will sanction such a mode of proceeding as that adopted 
in ahe present case ;^ but the case in Levinz. is decisive on the 
point. Under these circumstances, we cannot consider ourselves 
as precluded from looking into the justice of the case and 
drawing such a conclusion as the facts appear to warrant. 

The opinion of the nine persons selected appears, however, 
to have been given upon a fair and candid consideration of 
the subject, and no objection to the admissibility of their award, 
as evidence, has been made by the defendant ; on the contrary, 
l^e appears to havje taken the same view of the facts as the 
persons selected by the Collector, and as he has not objected 
to the proceedings, and as tbey do not^appear to be inequitabie, 
we are unwilling to make any objection on the part of the 
Court to their being admitted as evidence, although the proper 
proceeding would have been to show by evidence that the 
grants had not been complied with) and that a forfeiture had 
thence ensued. 



• Thompson v^ CAarnock, — Ed, f ff^at&i v, Taj/or, — Ei>. 
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1823. As to the land called Jackdissave, containing 729 acre,s 

J any. 2 7. j ^qq^j gi square perches, the defendant admits that no attempt 
has heen made to bring that into cultivation, and therefore 
we must declare that the grant is become void, and the plaintiff 
is entitled to recover, and this -solely upon the defendant's 
admission. 

With respect to the land^ called Tellevally and Pambella, 
situate at Madampe and Pambella, the persons engaged to 
report upon its state of cultivation have representied that a 
considerable portion of it has been cultivated, that another 
part has beep prepared for cultivation, that some portion, from 
the impediments to cultivation arising from the soil and other 
natural obstructions, could not well be cultivated, and a portion 
of 464 acres has been left uncultivated. 

In deciding upon this case^ we must now consider the inten- 
tions of the grantor and grantee, as they appear upon the grant, 
and a fair, liberal and equitable construction must be put upon 
the words so as to give effect to every part of the instrument. 
The real question is» has the land been brought into full and 
fair cultivation ? The word "full" is not the only word used,, 
but that word is coupled and restrained in its meaning by the 
word **fair." Has then such an use been made of the land,, 
and have such exertions been employed upon it, as could 
reasonably be expected,, under the circumstances in which the 
grant was received ? Acting under the impressions arising 
from this view of the subject, we are of opinion that no such 
dereliction of the land as contemplated in the clause for 
resumption, has been proved ; that the land is not forfeited,, 
having been brought into full and fair cultivation according^ 
to the meaning of the contracting parties,, and that therefore 
the defendant is entitled to retain possession. — (Per TkeSuprem^f 
Court of Judicature). 



April, 28. 



Aprily 28. 
Present: — GlFFAM>, 0. J. 
Executor of de Alvis, ve, Oerhard^ 

(3,940.) 



I. The oral This is an action to recover the value of a bill of exchange 

whnMrfstnce ^^^ ^^^' 2,oso, drawn on the 14th February 1817 by Mr. John 
^dtcelltd)!!^ Tranchell in favour of the plaintiff's testator, at two day^' 
another suit, Sight, and accepted by the defendant with interest at 12 per 
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cent, per annum from the 19th February, the day at which the »^*3* 
bill is supposed to have been payable. I say supposed, for the A pni, 2 8. 
date of presentation nol appearing, we have no evidence of though between 
the time of its being actually due, the same 

The answer of the defendant does not admit the authenti- parties, cannot 
city of the bill, nor does it specifically impeach the bill ; on ^ «ceiircd, 
the contrary, it relies upon the evidence of an account current ^J^^t matter^' 
that the bill was paid to the testator. On this a general in dispate did 
replication is filed. not then form 

To support the defence thus pleaded, a file of proceedings ^^ principal 
in the Provincial Court between the same parties, but in an jj,^^'^°°'°^g 
inverted relation is put in. Amongst these proceedings, the only incident- 
evidence given before the Provincial Court by one Cuylen berg, ally introduced. 
who is proved to have been dead and to have been the clerk 
of the testator, was dBfered to this Court. On the part of the *• '^^^ ^y^ 
present plaintiff, this was resisted, on the ground that the ^'*^"^ ^j,*" 
matter in contest in the Provincial Court related to a loan of gives to the 
arrack, and to nothing connected with the subject of the present holder such a 
suit. In answer, it was strongly urged that, by the very .f««w./tf«<f 
pleadings in the Provincial Court, it appeared that the account * .ccepto^^ 
in question^ as well as the bill now sued upon, were brought may be rebutted 
under consideration. But this, though perfectly true, does not (in failure 
satisfy the rule of law, that the matter in contest shall be the ^^ payment or 
same: the incidental introduction of other matter will not "^"^['^^"J*''' 
coastitate it the matter of the suit : this therefore cannot be presumpt'ion^of 
received in evidence. payment. 

The account in Cuylenberg's handwriting, (he being proved 
to be the clerk usually employed by the testator), stands under 
different circumstances. But it is not signed by the testator^ 
and its authority taken in the utmost extent, could be but 
slight, were it admitted in evidence. 

The most important feature in the case seems to me the 
fact positively proved, that the drawer of the bill has never 
had any notice of its being dishonoured, and this brings me 
to the main point of the case. It is quite clear that the 
bare possession of an accepted bill gives to the^holder such a 
prima facie title against the acceptor as will require strong 
circumstances to shake, indeed nothing but payment, or express 
waiver, will be an absolute discharge to the acceptor. But 
here he ofTers the presumption of payment, not denying his 
liability, but insisting upon its having been fulfilled ; and he 
founds the presumption on the length of time which has been 
suffered to elapse before bringing the suit, and upon the fact 
of the drawer never having been called upon to discharge 
the bill. 

As to the first, it appears that the bill was dated 14th 
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i8i3- February 1817,. and payable after two days' sight, that the 
April, 28. testator died in October 1817, and that the present suit was 

not commenced until 1822, nearly fiye years after. Nor can 

the executors say that they were ignorant of the testator^^s 
rights, since in the suit in the Provincial Court, their own 
pleading in October i9i8 refers specifically to this bill of 
exchange, and though it certainly does not allege that it 
remained due, speaks of it asbeing in their |K>ssession. This 
length of time, this silence as to demand existing, and the very 
extraordinary fact of the drawer never having been apprised 
X)f any failure in payment, although the testsUor lived until 
October after the bill was made, certainly do furnish very 
strong presumptions to meet the naked factof'the bill remain- 
ing in the plaintiff's possession. 
*Underwhat In this case, an English judge would liave the benefit of 

circumstances, that powerful assistance which a jury affords in the invcstiga- 
thOudiciaigr ^jqq ^f disputed facts. As a judge, I feel myself far from 
adiginistcred to Satisfied With any decision I could make, acting in the capacity 
a party, of ajufor in such a case. If 1* were to state the moral pre- 
sumption Wlridi the state of the evidence leaves on my mind^ 
I might offend against some of those strict and technical rules 
which the Civil Law inculcates on these points; and werel to 
apply those technical rules, I inight feel that I was giving a 
decision against my own conscience. In such a case, I might 
have recourse to the ^d offered me by the Civil Law : it 
empowers me to tender the judiciary oath to the defendant. 
If his oath shall satisfy the Court, its decision will follow of 
course. That the Court has such a power will not be ques- 
tioned. One of the latest and best writers on the practice ot 
-the Dutch Roman Law, Mertda (following older authorities) 
lays down very fuMy — * 

Defendant examined swears that he discTiarged the amount; 
but his accounts axe not very intelligible, it appearing that 
credit was given for these payments on February 17th, and 
they were entered, as made on the loth and 13th March 
afterwards. This he cannot explain. Judgment fordefendariU 
No costs. — (Per 2^e Supreme Court of Judicature^ 



* Neither is the passage from Memla quoted, nor the reference given, in the 
Minutes. Pothier, following the Civil Law, says that, to warrant the application of 
the jurameutum judiciaUy there roust concur three things, viz. a causa cognlta^ ino^ia 
frokationum^ and res duhia^ Obligations, Evans* Edition, p 575. — £x». 
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July, 28. 
Present :— GiFFARD, C. J. 

VemderspaofTj v», Mansze^ ^ . 

July, 28. 

X4.26Q 

^heplaintiffsuesthedefendant, the late Master o5f thebrig i. jettison, A 
'"Cornelia," for a balance of Rds. 5, 119 on an account with the maiiciou* 
defendant. The account annexed to the libel charges the »«l«t»on ©^ 
-defendant, amongst other ihinga, with value of certain goods ^J"j^"thrown* 
shipped by the plaintiff on «board his brig on her voyage to overbosird in a 
Calcutta and her return. No proof has been given by tl^ plain- •torm may 
'4ifF of the property ^hich he charges against the defendant on |"!**^ *^*'"d^d' 
the voyage toCalcutta. That part, therefore, must be dismissed, ^°^ **'*' ^ ^ 
'except so far as the defendant has allowed, in his statement of ^ Freight 
the account for coffee sold by him belonging to the plaintiff, from place of 
Rds. 47. It is upon the return voyage that the plain tiff wreck. Held on 
principally relies. He urges, and has even produced persons ^^^ k*"^"*^ » 
to swear it, that during a storm, which unquestionably took ^ ^^y^^^l^^^ 
-place, the defendant made a malicious selection of his property bound to 
^to cast it over board/for the alleged purpose of lightening convey goods 

the ship. ^h^'W of" 

That the master of a ship has a right, in case of danger, J^^ "^ ^j^^ 
'to sacrifice any of the property on board, for the safety of the dangers of the 
■ship and passengers, there is no question : it is a right recog- sea* permitted 
nized by the very oldest code of maritime law. But there is l>'^. ^^ <*° "* 
no doubt that the malicious direction even of rightful power ^** ****^ ' 
4igainst an individual, may become a justification to a Court 
to award damages for the injury. 

In this case, however, it is utterly impossible to believe 
that any such malicious distinction could be adopted. The ship 
was full. By no act whatever could she be otherwise eased 
than by taking the part of the cargo which was uppermost, 
and accordingly even these witnesses are obliged to say that 
this course was pursued. One of these, indeed, says that the 
opposition of the merchants, owners of property on board, 
to the sacrifice of the goods, obliged the defendant to select 
those of the plaintiff. This, if true, though apparently imprac- 
ticable, discharges him of the imputation of malice, for which 
there does not appear the slightest ground. But both these 
merchants and the plaintiff seem to have forgotten that such ^^^^^^ ^ 
a selection would be absurd and useless, since they might be .ge. 
called upon to contribute. 



1 
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»823. The next disputed point is the freight and expenses 

J" ^y* ^ ^' furnished by the defendant for the conveyance of the remain- 
ing goods, from the place where the vessel was condemned and 
the cargo landed, to the port originally intended. These 
^^xpenses the plaintiff seems to think should be defrayed by the 
defendant. This opinion, however^ cannot be supported. Th« 
defendant, in saving and getting ashore what he could, had 
done his duty : his ship was gon«, and he was not bound by 
his contract to convey it further than the act of God and the 
dangers 6i the seas permitted him to do in that vessel. But 
if there were a doubt, the plarntiiTs own letter directing the 
mode in which the remainder of the cargo was to be sent hally 
'exonerates the defendant from any further charge. 

Striking out the x^harges not proved, and taking those 
admitted by the defendant^ 1 'find that there remains against 
him a debt of Rds. 499, and that he is entitled to credit 
sRds. 84, leaving Rds. 415, for which the Court gives judg- 
ement. — '^Per Tie Supreme Court of -Judicature), 
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August, 18> 

Treeent. — CriFPARl>, C J. 

Rabinelj vs. 8fn/yth^ 

(4,248) 



H» In an alter- In this case, the plaintiff sues upon a bond dated l8th 

ti"oT\\echoice September 1818, the condition of which is that the defendant 

ijcionga to the should within twelve months pay her the sum of 667 Spanish 

debtor^ dollars or 3,000 Rixdollars, Ceylon currency, which appears to 

have been the equivalent at the time of making the bond. It is 

*debtor*h7d* ^^"^'^tcd that this Condition has been broken, but the defendant 

•obliged himself relies upou Still having an option according to the terms of 

alternatively the bond, paying in either description of money. It is at the 

to pay 667 same time admitted that the value of Spanish dollars has 

^n"c!!>o'^Ri^^ 1819, fallen considerably in value in so much that, I 

doiiarr^^within bcli^ve, the value in exchange is reduced one-third ; and the 

«year/butwa8 defendant claims the right of paying in Spanish dollars at the 

in default, and depreciated value, in preference to paying that which was 

white s"ani(ih ^^owedly the equivalent at the time of making the bond. 

doiurs^had Upon this claim some observations naturally force them- 

faiien in value, selves upon US. First; that it never could have been in the 
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contemplation of the parties that the bond should be discharged iSzr^ 
by a payment of less value than what was lent, and in admitting -^"8- '3. 
it, the Court is called upon to sanction an act of glaring /^^/JThat the - 
injustice. Had there been any hazard, any usurious advantage, debtor forfeutd, 
any matter of contingent profit to one party, or any other his right of 
involved in the tritnsaction, then this fluctuating kind o^J*^*^*®"'."^ . 
discharge might have been accounted for, and with some *,"T^,„^k" ' 
reason. But there is none. What was confessedly worth f^it e<tuivaient; 
3,000 Rixdollars was lent to the defendant, and he now seeks of what wa«. 
to repay that loan by 2,000 of that currency. And I confess ^*^***- 
that, upon the first view of the case, the principle of law which, 
gives the option to the debtor, in the case of an alternative 
obligation, seemed to warrant even this very hard case. Biit 
that principle does not reach this case. The breach, by not 
paying the bond within the year, appears to me to have deprived 
the defendant of any such option. Had Spanish, dollars fallen 
in price before the i8th of September I$i9»- the claim might 
then have been made, and perhaps with effect. But now, in; 
consequence of hi« own delay,. the difference of value has arisen, 
and the question is, shall he be allowed to avail himself of' 
his own wrong ? But I think, the case quoted l^ His Majesty's 
Advocate Fiscal of Cuming v. Monro, 5; T. K. 87, is quite 
decisive as well as to the law as to the justice of this case. 

There a bond had been given for a penalty of j^2jJ\do> 
proclamation money of South Carolina^ This,. which was of 
value in 1774, was when the suit was brought of none what- 
ever ; but in 1792 when the defendant tendered payment in 
this proclamation money>.the Court refused, as the defendant 
sought then to discharge his debt with what was become of 
DO value> though had he paid it when it became due,, it would, 
have been an equivalent to his debt^ 

This case, as I have said^ decides the point. Mr. Smyth,, 
had he paid the bond when due, must have paid what was. 
equivalent to Rds. 3,000. The plaintifif must be put in the< 
situation she would have been^had shebeen paid as she ought 
to have been within twelve months. And I therefore pronounce 
judgment for the plaintiff in Rds. 31OOO1 the interest add 
costs.-— (Per The Supreme Court of JtMlicaiure,\ 
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1826. 



Ja/nua/ry^ 9. 
Pr#«en^ :— -^IFFAiU)^ C J; AHB Ottlet, J.. 
^ . ArJcadie. vs. Mulder. 

Jany. 9. 

- — Board of WeisJca/msri IniervenienL 

J[ tpecial hypo. Tbis case was originallj instituted' by Peter Arcadie to- 
thee, though recovcT from Dirk Mulder, as principal, and the executrix of r 

'ecn^aUne u* Johannes Floen, as security, the sura of Rds. 8bo, and interest 

pefcttiic to it. upon a bond dated 7th August i82^» together, with a title deed 
deposited by way of collateral security, and a conveyance of 
the garden described in that deed^ At the foot of the deed, . 
there is also a confirmation by the wife of Mulder, of the whole 
traosactioD as far as the garden is included* On the prosecu- 
tion of the suit, the plaintiff recovered judgment for a sum of/ 
Rds* 612 for which su m, together with the costs, execution « 
wa»^ issued and returned by the Fiscal with the sum of ^ 
i;48; r. 6. 

On the 24th August a rule was made on the plaintiff to 
show cause why the sum levied by virtue of the execution 
should not be paid over to the Board of Weiskamer. Mr. 
Marshall argued in support of the rule, and stated that jiidgr 
ment had been obtained by the Weiskamer in 1819, upon a. 
bond and special hypothec and a general hypothec attaching 
to all the property ;: that the property specially hypothecated 
had been sold, the proceeds exhausted and the balance left 
unpaid in favour of the Weiskamer ; and'he urged some points 
as indicative of fraud in the transaction. 

fraud must be Whatever ground there might have been to suspect the 
proved. existence of* fraud in this case, no evidence has been adduced, 
which would authorize us to decide the case upon that point. 
The case is therefore left open for decision upon the simple 
point of law, which has been urged on behalf of the Weiskamen. 
We are called upon to decide whether the general hypothec,, 
which existed in favour of the Weiskamer, shall prevail over 
the special hypothec in favour of the plaintiff, Arkadie, so as 
to give the weiskamer a priority of payment out of the 
proceeds of the sale of the garden included in Arkadie's. 
mortgage. 

X his is not a new case, and we have the benefit of two 
considerable authorities^ to guide our decision. In LybrechiSj. 
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36. § I4> we find it laid down that a special hypothec takes 1826. 
precedence before a general hypothec* although prior in order J ^°y* 9*^ 
of time, and although passed before the same Court. In 
Grotius, Inleiding^ ii. ch. 48, we find the same doctrine in 
nearly the same words : ** special puisne (sic) mortgage of 
immovable property, duly executed, has greater force than a 
prior general, although passed before the same Court." 

Mr. Marshall has adduced the authority of Domat in his Observations 
favour, an authority of great weight and highly deserving of °"of"o»Mf"^ 
of every consideration, when speaking of general principles,* 
and the application of those principles to the laws of France, 
but the laws of France are not the laws of Ceylon. The 
decision of the Dutch Courts must regulate our conduct, and 
the authorities above quoted are too decisive and direct upon 
that point to admit of doubt. The policy of the French law 
of registration, likewise materially aflected cases of hypotheca- 
tion of immovable property. By the laws of that kingdom, 
commencing as early as the sixteenth century, so strict were 
the laws of registration, that a purchaser with full notice of 
the execution of a prior unregistered deed, was still entitled 
to priority. A general hypothec in France, therefore, which 
was registered, would give notice to all the world of the 
existence of the incumbrance which it created, and no injury 
could arise to third persons ; but if a general hypothec were 
allowed to prevail over the mortgage of specific property, 
under our laws, the greatest injury might ensue. We decide, 
therefore, that the money arising from the proceeds of the 
writ of execution be delivered to the plaintiff, Arkadie. — (Per 
The Supreme Court of Judicature,) 



January^ 23. 

Present : — GlFFARD, C. J. AND OtTLEY, J. 

Jany. t J. 

StapleSy vs. Boyd, ef ah """ 

This is a suit brought in the nature of an action for money where it was 
had and received by the defendants, representing Mr. W. Boyd, P'o^«<f t^>^ 
for the use of the plaintiff. The cause of action is the payment th^^ custom *oi 



• From Mr. Herbert's translation (published in 1845) of Grocnewegen*s 
■otes on the passage cited here from Grotius (sec. 33), we find the Romaa Dutch 
L.aw different from the Roman Law on this point. Hence the inapplicj^bility of 
i>omat^ who is an exponent of the Roman Law. — £p. 
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1S26. by mistake of a certain sum of money receive^ by the defendants 

J tny. 1 3. 2^ commission upon the amount of a judgment recovered by 

merchants in them, as attomies of the house of Hebdeen & Co., for the sum 

Ceylon, agents of j^ i,2i6 against the now plaintiff. 

were entitled This sum of Commission being in the former currency of 

*Vion *^ ffi^*" ^®y^^" ^^** ^77* *^® plaintiff alleges the defendants to "have 
PCT'ccnt on^e Wrongfully deducted, out of money of his in their hands, 
amount of Contrary to the tenor of the agreement between him and 
judgmenu Hebdeen & Co, by which* on the actual payment of ;^6oo in 
recovered by London and the promises of a further payment in Ceylon of 
prScipds et^" £v^^ ^his sum of ;^900 was to be taken in lieu of the i"i,2i6 
Held that this awarded by the judgment, which sum the plaintiff contends 
was a bad was, with the law charges, all he was required by this corn- 
custom etc. promise to pay. 

The sum oi £yio appears to have been duly paid in Ceylon^ 
together with the law charges, this bill of costs amounting to 
Rds. 68 ; and on this ground the plaintiff contends that the 
defendants^ having detained the charge of commission, have 
done so in his wrong, and should refund the amount. 

On the other side, it is contended by the defendants, that 
by the custom of merchants in Ceylon* Agents are entitled to 
a commission of 5 per cent, on the amount of judgments 
recovered by them for their principals, and of two and a half 
per cent, for money sued for, when no judgment follows ; that 
in this case, they had actually earned the commission on 
;^i,2i6, by carrying the cause to judgment and getting security 
for the amount, and that this sum they had a right to retain 
out of the first proceeds which came to their hands ; that their 
principal could not by any act of his deprive them of this 
right, and that in fact by the compromise he had not intended 
to do so. 

With respect to the custom of merchants in Ceylon, we 
allow that very respectable witnesses have proved that 5 per 
cent, upon judgments recovered, is considered as the lawful 
charge ; but we are far from holding ourselves bound by this 
statement, when we consider the nature of an agent's duty, 
and the consequences to which such a rule would lead. The 
duty of any agent in such a case, acting for a merchant in 
England, is to do for his principal as he would have done for 
himself if in Ceylon, and having attained the fruit of the 
judgment, the further duty of an agent is, to remit the amount 
to the principal in England. It is clear that the great labour 
and responsibility of an agent in such a case is to collect the 
money and to transmit it, at the usual hazard of all remittances, 
to his principal in England. But in Ceylon, employing and 
instructing the protessicmal persons as to the case, and receiving 
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ihe money when levied is the whole of their duty. We will ^'^^^r 

suppose a case where a judgment for ;^io,ooo is awarded, and J »py- ^ 3* 

an execution issues, and no goods are forthcoming. Is it to 

be supposed that for only employing and instructing a Proctor, 

they would be entitled to make a charge against their principal 

of ;^5oo. It is because such a monstrous conclusion might 

ensue, that we are obliged to reject the authority ofjsuch a rule. 

Even upon the money actually recovered and received by the 

principal, the rate of commission appears so high that* without 

some proof of an acquiescence or approbation of such a charge, 

it would be difficult for a Court of justice to authorize it. 

Nothing can be more striking than the disproportion of this 

charge to the sum actually disbursed. Upon the sum of 

;^900 which appears to have been available to Hebdeen & Co., 

the law charges for recovering that sum are Rds. 68, and of 

this at least one-third goes in duties to Government, so that 

the painful labour of the Proctor is sufficiently renumerated 

by about Rds, 45, while the agents make a charge of Rds. 877. 

The true question in this case is, what was intended by 
the compromise* by whom was the commission due to Boyd 
& Co, — ^for some was certainly due to be paid according to the 
spirit of that agreement. 

We have given the matter full consideration, and recollect- 
ing the first expression in Hebdeen & Co.'s letter, that the sum 
to be paid was to be clear of all lawful expenses, we can 
easily believe, by the expression " law charges " in the second 
letter, that such included charges induced by the necessity of 
resorting to a suit at law, and of course included that of 
commission payable to the agents who commenced and carried 
it on, and in this opinion we are as well fortified by the doubts 
of the plaintiff himself on the subject, as by the positive refusal 
of the partner Deacon to give the compromise any other 
construction. It is thus clear to us that whatever commission 
was due to the defendants was payable by the plaintifF, 

We are next to consider upon what sum the defendants 
were justified in detaining the commission. Upon the view 
of an Agent's duty which we have taken* it is quite clear that 
on the sum of ^300, actually received by them and remitted 
to their principal, they are so entitled. 

It is clear that, with respect to the ;f 600, they were ready 
to receive it and remit it from Ceylon, but that by the joint 
act of Hebdeen & Co., and the plaintiff in England they were 
saved that labour. The question is whether the act of Hebdeen 
& Co.; could deprive them of that amount. We think it could 
not. That house has had the advantage of their labour to 
that amount. The ;^6oo has been recovered by their industry, 
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1826. and the house of Hehdeen & Co.^ was in the first instance 
J any. 2 3, bound to pay them ; by the compromise that burden was taicen 
on himself by the plaintiff, and he is in our opinion liable to the 
charge. The balance stated by the compromise amounting to 
;^3i6, stands differently circumstanced. It never produced any 
advantage to Hebdeen & Co., and must therefore fall under 
the kind of cases to which we have alluded — of a judgment 
recovered which produced nothing to the plaintiff in conse* 
quence of the defendant's insolvency. But it differs in this 
last particular : it was not the insolvency of the party against 
whom the judgment was had, which deprived Hebdeen & Co., 
of the fruit so far aS;^3i6 ; the agents had actually fixed and 
secured that amount by their diligence in taking sufficient 
securities for it, and there is no reason to doubt they would 
have completed their task by recovering and remitting it to 
Hebdeen & Co. In doing so, they were interrupted by the 
act of Hebdeen & Co., and as nothing done by him would 
divest them of the right to what they had earned, we think 
the defendants entitled to commission on this sum. 

By whom then was this commission to be paid ? This 
we have answered in our general view of the evidence by the 
present plaintiff. 

As to the amount or rate of commission, we give no 
opinon as to such an amount generally, but in this instance 
we fix upon what appears to have been intended by all the 
parties as the rate. No objection was ever made in this parti- 
cular. JTo that rate we consider the plaintiff is bound. The 
plaintiff's libel , must be dismissed with costs,— (Per 7he 
Supreme Court of Judicature), 



Bmufortj et ah vs. Forbes et aL 
SchuUze^ Intervenient. 
(4,551,) 

I. SchuitM In this case, the action was brought by the attomies of 

bought a vessel g^ott & Co., against the original defendants for seizing, under 
^h^^^^^^u a" execution issued out of this Court on a judgment at the- 

tranafcrred it suit of Schultze against Kilwick and King, a vessel, named 
to King, " the Sophia " which the plaintiffs claimed as their property 

whereupon s. ^^ ^[^g ^i^q ©f the seizure, 

menHtaiding ^any arguments have been adduced to show that the 
"^damages conduct of the defendants was illegal. But they may all be 
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^resolved into this : that the defendants seized a vessel to which 182b. 
the plaintiffs had a title, either by possession or by a regular J« ny» a j- 

conveyance, ^ n^u .. .g.in.t both the 

The circumstances of the case are these. The .mterve- dcfraudert, 
nient Schultze brought an action against Kilwick and King and seized un- 
to recover compensation in damages for the injury he had /*«' ^'^ Y"' 
sustained by depriving him of a vessel which he had purchased. *^^ ^^o erty* 
No legal title had been made out in favour of Schultze, but of icmg^; but 
by a fraud committed through the instrumentality of the two King had, 
defendants in the former action, the legal title had been con- ^^°« i"<*K- 
veyed to King, and possession delivered over to him. Schultze, (wfthourgfving 
having recovered judgment to the amount of Rds. 3)926, over possesion), 
caused an execution to be issued^ and the vessel was seized to Scott & 
under the execution as the property of King the defendant, ^o. Held that 
It appears, however, from the evidence in the present case, ^aim 1to^*t*hc 
that after the commencement of the former action, and before vessel seized 
judgment, the defendant, King, had conveyed the vessel to the nvas ineffectual, 
plaintiffs, Scott & Co. Under that conveyance, as well as the ^^^ 
bare possession, the plaintiffs endeavour to support their 
claims. But on looking at the instrument of sale, we find it 
to be inoperative, for want of a stamp. Then, as to the actual 
possession of the vessel, it appears to have remained with 
King. He gave orders for the management of the ve<%sel, and 
as far as appears by the evidence, except the very slight 
testimony of Mr. Daniel, the superintendence continued to be 
exercised by him. The plafntifis, however, allege that King > 
was their agent, and that he had given notice of this circum- 
stance, by an entry at the Custom House of Trincomalie. 

The fact of bare possession does undoubtedly afford such 2. Bare posses- 
evidence of ownership as will avail againsts all persons, except "°" affords 
those who can have a legal title to the property, but as ©"f ownership 
against them the bare possession can afford ho protection. as will avail 

Allowing that the plaintiffs were at any time in possession against all per- 
of the vessel, a fact of which the proof is neither clear nor ^ons, except 
satisfactory, we are led in the next place to enquire whether * ^^^^^^ lega?" 
they had any such possession as would protect them against title to the pro- 
the process of the Court under the judgment against King. perty. 

The property in the vessel had become vested in King. 
He had acted as owner for a considerable time» and was clothed 
with the necessary documents to prove his property. Under 
such circumstances, the vessel was clearly liable to the execu- 
tion, unless King had done some act by which he had become 
divested of the property. Has he executed any legal instrument 
disposing of the property to the plaintiffs ? The only 
conveyance under which they claim is invalid, and we are, 
therefore, of opinion that the vessel was liable to this execution. 
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i%26. and that defendants are not guilty of wrongfal trespass laid 
Jany^3. ^Q ^j^gj,, charge. PlaintifPs libel must b^ dismissed with 
costs. — (Per Tke Supreme Court of Judicature). 



Present: — Gipfabd, 0. J. AND Ottlby, J* 

Hollandy ve. Winter. 

July, 24. 

(4,767,) 

The acceptor This IS an action brought by the plaintiff to recover the 

ofa foreign biu sum of £2. 18. 2j, being the balance claimed by him on a 
. °f c"*^*"?* bill of exchange tor ^97 sterling, drawn by Mr. Winter, on 
"according to^ Messrs. Musket and Young, and accepted by the defendant 
the course offor himself and company^ on behalf of the late firm of Messrs* 
exchange at Musket and Young. 

the time of T^e immediate object of the controversy in this suif is 

acceptance, ^^jflj^g^ ^^^ ^^^ question, which the Court is. called upon to 
decide, is one of great importance to the mercantile interest in 
Ceylon. The discussion arises out of the arrangements lately 
made by the British Government for the introduction of the 
English coin, and the premium demanded on the sale of bills 
of exchange. 

The plaintiff relies on what he denominates the ''ex- 
change," which is considered to be three per cent, against 
this country, being the price charged by Government for 
remittances. The defendant relies on the Regulation No. 8 of 
1825, which was published at the time, when the new coinage 
and the new standard of the value of money were introduced. 
By the plaintiffs it is contended that the bill drawn cannot be 
satisfied, except by a sum which would in England place 
him in the situation of receiving j^jj sterling. 

By the defendant it is contended that the Regulation, 
having fixed the value of the colonial currency and declared 
that British silver coin shall be a legal and full tender in every 
matter of account throughout this Island, and that the Rix- 
dollar shall be taken at the relative value to British currency 
IS. 6df he has fully discharged his obligation by the payment 
^^ £^1 according to that standard. 

This being a question principally of mercantile consider- 
ation, the plaintiff has called three of the most respectable 
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merchants as witnesses* who were supposed to be well informed i'^^*^ 
in $uch matters. Their opinions are decidedly in fayoar of J "^y» H > 
his right to receive not only the suns of ;^97, colonial currency, 
but the premium demanded by Government on the sale of 
bills> for witnesses have proved that no good bills can be 
purchased at a smaller premium than that demanded by the 
Government, 

The plaintiff having satisfactorily established these points, 
and the defendant having been called on to enter into his 
case, the Proctor for the defendant admitted that his client, 
as acceptor, was undoubtedly bound to pay the exchange, 
whatever that might be, at the time when the bill became due; 
but that he was not obliged by law to make good the re-exchange, 
or the expenses necessary for remitting the money back to 
England. The law is so clear on the last point, that all 
arguments in support of his position are superfluous ; but we 
cannot admit that this is a case of re-exchange. 

The main question then for the consideration of the Court 
is the following : was there, when this bill became due, any 
course of exchange between Ceylon and England ? If there 
were any course of exchange, what was that course ? 

The course of exchange was the current price of money 'Course of ex- 
in one place compared with the price of money in another change* defined* 
place. If ;^[oo in England, or a bill tor that sum payable in 
England, will entitle me to ;^i03 in Ceylon, then the exchange 
is said to be £2^ per cent, against Ceylon. If, on the contrary, 
j^ioo in England or a bill for that sum can be procured in 
Ceylon for £^T^ then the exchange is said to be £2^ per cent, 
in favour of Ceylon. The course of exchange is acted upon 
by so many causes, that it is seldom stationary for any 
considerable length of time* and in India it has fluctuated to 
a vast extent. In Ceylon» where paper was the only currency 
for the Island, the exchange* which at par would have been 
I if rixdoUars in a pound sterling* has sometimes, I under- 
stand* risen so high as 19, or the exchange was 8} rixdollars 
in a pound sterling against Ceylon. In 18259 at the time 
when the Regulation was published, the pound sterling was^ 
I believe^ worth about 15 rixdollarsi and the exchange was 
4 4/7 rixdollars the pound sterling against Ceylon, or 2*3 1* S« 
per cent, against Ceylon. The sum of exchange^ or the relative 
value of money in Ceylon and England is Rds. 13. 4 the 
pound sterling, or if we take the English coin, which is also 
part of the l^al currency, twenty shillings here are exactly 
worth £\ when the exchange is at par. But can we procure 
'£\ in England for twenty shillings here ? The testimony 
of the merchants proves that we cannot. Wliat then must we 
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i826. pay in Ceylon for one pound in England ? We must pay 3. 
J^Jh^^* per cent, or 3/5 of a shilling at a premium for a pound in 
England. This is the course of exchange between the two 
countries. 

Therefore the judgment of the Court is that the plaintilT 
do recover the sura of £2. 18. 2^, Under the peculiar circum- 
stances of the case, we do not think that either party ought to* 
have costs. — (Per TAe Supreme Court of Judicature). 



Dec. — 



A person * * * ^^ Charter of 1801. It has been always understood^ 

attending on and this Court has always acted on the understanding that 

summons the basis of law in this Island is the Dutch Roman Law, as 

before a Magis- administered at the period of the conquest in 1796, " with such 

^irprjviieged deviations, expedients and useful alterations " as, in the words 

from arrest of the Charter, " shall be either absolutely necessary and 

eundof morandoet unavoidable^ OX evidently beneficial 3.nd desirable/' 

redeundo,, Such deviations expedients and useful alterations have 

Under what ^®^" introduced in a variety of ways, some by regulations of 

circumstances, Government, some by this Charter itself, and the two latter 

the Roman Charters. Some have become absolutely necessary and una- 

Dutch Law may YQidable, and others have been so evidently beneficial and 

be superseded, ^ggirable as to have been adopted as a matter of course. 

Of those which have been affected by Regulations, it is 
not necessary to speak. Of the total change in the course 
and practice of pleading both civil and criminal cases, the 
Charter itself is the foundation and directory. The introduc- 
tion of trial by jury in the Charter of 18 10 was necessarily 
followed in practice by the adoption of the only law of evidence 
which could consist with that mode of trial* the English Law, 
and thus, the whole cumbrous code of proofs, full, half and 
quarter probabilities and presumptions, framed by the meta- 
physical doctors in the closers, was of necessity swept away,^ 



* The great imperfection of the Minutes of this year prevents me from stating, 
with certainty, in whose matter, or on what day, this elaborate judgment was 
given. But the ^cts of it are so precisely similar to those involved in the judgment 
that follows the present one, that it is not difficult to say that both the judgments 
refer to the same matter, and contain in each the individual opinion and line of 
argument of each of the judges. 

If then I may take it for granted that the present judgment was <' in re the 
application of Siva Poonian for a writ of habeai cor^" its date may be fixed 
approxinately in the month of December, i8z6, inasmuch as Siva Poonian appeara 
to have been arrested on the 25th of November. 

The first part of the present judgment, it will be perceived, is lost. — £0, 
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and finally, and not the least beneficial or desirable deviation >'26. 
was a constant reference to English authorities for the practical ^^'~ 
application and explanation of legal principles common to . licabiiit of 
both laws. X"ai*oV 

In doing this> the Court has found little difficulty. The contract. En- 
laws of contract, — except in a few unimportant points* such as g'"h or Roman 
warranty, communio bonorum, s. c. VeUeianum &c. and these D"^<=J*» ^^ 
haveheen always reverently observed, — are the same in princi- nrcaSVoperty, 
pie in both the English and Dutch Law, and as all property in in Ceylon, 
the country fall under one description, nearly the same law 
of contract or possession applies equally to a bale of goods or 
to property in land, so that we can safely adapt all our decisions, 
as well with respect to landed property as what in England 
would be called chattels, to the same law of contract, and 
thus avail ourselves of the latest English decisions on this 
law, instead of resorting to the conflicting opinions of doctors 
who in the repose of their closets never can be supposed to 
^elucidate legal principles with the same success as must attend 
the vivid ttiscusston of an enlightened bar, and the sound 
learning and calm investigation of judges, reasoning in public 
and whose high character are a stake lor the purity of their 
decisions. 

For te^amentaiy law, the Charter has made ample 
provision and given such precise direction as to the law 
to be observed, respecting every class, as no Court can 
mistake^ 

The only great branch of jurisprudence remaining is the 
criminal law, and in this, as I have observed, the Charters 
have enacted such extreme deviations from the Dutch Roman 
I.aw, that, excepting a few technical phrases, scarcely any of 
this law remains. The laws supplying its place is that set 
forth in the Charter of i8ot. The manner of pleading and 
the whole course of proceeding are so accurately fixed as to 
render mistakes nearly impossible. The Charter of 1810 is 
equally precise as to its object. The establishment of trial by 
jury, and the introduction of the English Law of evidence has 
been admitted on all hands to have been ab.solutely necessary. 

Having thus, I apprehend, vindicated the Court from the 
imputation which has been thus hazarded, I shall proceed to 
the particular case before us. The prisoner is brought up by 
habeas corpus^ and I am happy to find that the power of 
issuing that writ is no longer denied. Had it not been vested 
in this Court, the King's subjects in Ceylon would have been 
without a shadow of remedy against any oppression which 
might be exercised. It is by the general spirit of clause 82 
of the Charter of 1801, that this power was asserted and 
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^S26, exercised. By that Charter, the Court is empowered to exer* 
^!!ir ^^^® ^ general superintendence and control in all matters oif 
criminal jurisdiction, and it is obvious that, without the power 
of issuing this writ, every attempt to exercise this superin- 
tendence and control would have been utterly vain and 
powerless. 

To the writ oi habeas corpus it is returned that the prisoner 
has been arrested on a warrant in a civil suit issued from the 
Provincial Court of Colombo, and we are lold that we are so 
far concluded by the return that, as we cannot look into the 
validity of the proceedings in that Court, we can enquire no 
further. This is however so utterly contrary to the practice 
of the Courts from which we derive this writ, (and it will not 
be questioned that in deciding upon the manner of such a 
proceeding, we may look to the practice of the Court from 
which it has been adopted), it is so contrary, I say, to their 
praptice that it is not necessary to say more than that, in 
all things not inconsistent with the facts stated in the return, 
the Court may receive such explanation as may serve to show 
that it ought to interfere, even admitting the truth of that 
return. 

So, in this case, the return is admitted to be true : the 
prisoner has been arrested by the authority alleged, and the 
right of that authority to issue the writ is neither examined 
nor questioned. But the prisoner offers proof that he was 
attending a public duty as a party in the Sitting Magistrate's 
^Court, and urges that the writ ought not to have been executed 
on him, whilst so attending. Subsequent affidavits have been 
•filed to show that he delayed without necessity, and cannot 
avail himself of this suggestion. Upon this part of the case 
we are of opinion, that no unnecessary delay has been proved,, 
and thar, if protected in attending the Court in the way stated, 
he is also Iq be protected liberally eundo et redeundo. Taking 
it then that he was so in attendance, the question is, whether 
the arrest under such circumstances was legal, and vvhethen if 
legal, this Court can interfere. 

The latter point must necessarily be first decided, for if we 

have no right to interfere, there is no use in our discussing 

the regularity of the arrest. It is said that only the Court 

In « plea tp whose process is alleged to have been abused, or the Court ia 

jurisdiction, which he was attending, can interfere. And it is further 

mrkere it if to a stated that the Provincial Court has been applied to, and 

ecnerar juris- ^^^Uned, to discharge the prisoner and that this Court therefore 

Miction, it must should not act. To this I reply, that a refusal of this sort by 

be shewn not one Court does not preclude another from acting, if it has 

merely where the power Otherwise. In one great case in Ireland, Rex tr$. 



83 

/ohnsotti t the three Common law Courts and the Chancery ^J ^*fr 
were successively applied to, and no such doubt was suggested. f]^ * 
With respect to the Sitting Magistrate's Court, it does not the juritdictioit, 
appear to have been resorted to, but if it had, that would, Tests, but tiso 
I imagine, have been totally helpless. A Justice of the Peace negitiveiydiat 
(and the Silting Magistrate is no more) has no authority to " " "**' * 
issue a habeas corpus^and to punish for the contempt : even if 
he could have done it, it would not protect the witness in his 
attendance. In this Coart, however, I think a resource may 
be found. By that very comprehensive clause, to which I havfi 
already alluded, the 82nd of the Charter of 1801, this Court 
has confided to it a general superintendence and control over 
all Justices of the Peace Sjc, to ^^preserve them in the perform^ 
ance, and within the limits, of lawful authority." Now it 
appears to me that nothing can tend more immediately to 
preserve a Justice of the Peace in the performance of his lawful 
authority than protecting those whose attendance he may 
require in the execution of that authority. It must be recollected 
that the subject is bound to attend on the requisition of the 
Magistrates, and that if he be not protected in that attendance, 
he must either disobey, to the manifest detriment and contempt 
of public justice, or if he does obey, may fall into the hazard of 
an arrest, which he otherwise might have avoided: a situation 
of hardship to which no man should be subjected. 

Arrest for debt is (if I may say so) not encouraged by Arrest for debt 
the law: it is rather an exercise of private, than a vindication no|^ favoured, 
of public, justice, and is therefore not so rigorously aided and ^ ^* 
enforced as arrest in criminal matters. Hence aiise the 
numerous privileges and exemptions to be found in the law 
books, some of them are even recognized in our regulations, 
and which would be totally incompatible with an unbending 
tendency of the law in favour of imprisonment in civil suits. 
So in England, there are privileged places and privileged 
persons not to be invaded by civil process, yet liable to the 
execution of warrants in criminal matters ; and hence the 
variety of cases which have been cited, in many of which the 
result has been to leave the defendant, and in some instances 
the possession of the privileged place, to a civil action for 



t Reported in 6 East 583.— Ed. 

♦ Per Lord Ellenborough, C. J. in the case cited, i^p. 601. The rule for 
jurisdiction is that nothing shall be intended to be out of the jurisdiction of* 
superior Coorty but that which is expressly alleged and shewn to be so ; and on 
the contrary, nothing shall be intended to be within the jurisdiction of an inferior. 
Court but that which is so expressly alleged, Peacock vi. Bell, i. Saund, 74 d. (sixthly 
edition.) — Ed, 
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iSz6. the trespass, while the arrest continued vaKd. And an attention 
^^^•"" to these very circumstances will lead us to the principle of 
law, on which the Ciourts have acted. Where the privilege 
was merely a private and personal right, either in the owner 
of a franchise, or in the person enjoying it, then the process 
of law was valid, and the private right left to be vindicated 
by a claim of damages ; but when the privilege was on behalf 
of the public, as in the case of a witness whose service and 
attendance public justice required, then the person obeying 
the command of the law, is protected during that obedience ;: 
and it is upon this ground that we can see how inapplicable 
is the exception, cited from the Civil Law writers, of a person 
suspectus fugae. All the privileges stated by these writers^. 
and to which such a case forms an exception, 2s^ personal zx\6,. 
not public privileges — attendance on fairs, in churches, etc. 
But the principle of protecting witnesses attending a Court 
seems to have been too obvious as a matter of natural justice 
to require recital. 

It is upon the whole our opinion that we are bound to 
preserve the Sitting Magistrate in the performance of his 
lawful authority, by giving protection to those whose attend- 
ance he may require for that purpose, and that the prisoner be 
discharged from this arrest, irregularly executed on him, while- 
so attending. 



Jfi i}{S matter of the cuppliccdion of Siva Poonian, /or a writ 
of habeas corpus. 

A person tt- In this case, Siva Poonian sued out a writ of habeas, corpus: 

tending on sum- for the purpose of being discharged from imprisonment, upon 

mons ^^°^«.^* the ground of the arrest upon which he was taken having been 

privlfegc? from illegally made. In his petition to the Court* supported by 

arrest eundo^ his affidavit and that of Mr, Jumeaux, he states the circum- 

mor^nJoetre- stauccs of illegality uudtr which this caption was effected. 

iUtmJo, They are as follows : — **That the said Siva Poonian instituted 

a prosecution against one Tamby Marikar, and the 25th day 

of November was appointed for hearing his case, that he atteod- 

ed in obedience to that appointment, that his case was not 

iMard, but further postponed by the Magistrate until a future 

day, and that soon after he had left the Court, he was arrested 

by a peon of the Fiscal ; that the Deputy Fiscal made a return 

to the Provincial Court, out of which the warrant of arrest had 

issued in the following words :— The within named prisoner 

is sent herewith before the Court." 

At first sight this transaction appears to be wholly at 
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variance with that pritKiple (^law« founded upon public policy, iSt^f^ 
which protects every raaa e^ngaged in. the prosecution of a^ ^^•'" 
suit, whether criminal or civil, who, at the time of the arrest,, 
is acting in obedience to an order of the Court in which the 
prosecution was instituted or engaged in attending^ the Court 
in the process of the suit. 

Had the case come forward in a Cpuet simply on the 
principles of Ejiglish Law * * * ingre^ and egress from the 
Court, the season of his refreshment and the supply of his 
natural wants : and the protection is aObrded^.not only to the 
opulent and unembarassed, bat to. all ,. however overwhelmed 
with debt and pecuniary incumbrances, against whom no. 
criminal accusatioa haabeea honestly and k.irly adduced. The 
English Law, however,.upon this subject is so generally under- 
stood and so universally admitted,, that all reference to cases 
would be superfluous and tedious*. 

But the right to discharge, which tbis petitioner claims, 
has been opposed upon several grounds. 

First, it has been contended that this Court cannot examine 
the validity of the civil pEoceediogs o£ the Provincial Court. 

Secondly, that we are concluded by the return to the writ 
and cannot examine any fuEther, 

As to the fifst proposition^ namely that this Cpur4: cannot Whenever tfaer 
examine the validity of the civil proceedings of the Provincial proceedingt of 
Court, were it uecessary to argue that point, I should be pre- ^"ncidcnuii *** 
pared to show that we not only have, but, must have a power brought" be^re 
of examining into those proceedings, whenever they come smother, it will 
incidentally before us. Thus the Court of King's Bench cer- ^ competent 
tainly has no appellate jurisdiction over the Courts in the ^^^^ havUi'*" 
West India Colonics,, yet when an action is brought in that no^^ppeiirte^' 
Court upon a j^udgment obtained in those colonies, it always jurisdiction 
examines into its regularity, BuQhan4$n v^ Rupker, k Campbell /^^^^ ^^ 
63 .t And it by no means is a consequence that we cannot "**'™^' .^^^ 
examine cases which are incidentally before us * * * the ^he regularity^ 
trial of the execution of deeds does not apply to their original of such 
jurisdiction. I am not at all satisfied therefore that we are proceedings, 
concluded from examining the fegularity of the proceedings <^ 
the Provincial Court. But the matter in question does not 



* Tbeae a^tertkki mdlcate the ptisac^ lost, inm tke bottom of the pagds 
in the Minutes having worn avuy,. No jnore XhMf^. two lines in eapk page of the 
MS. could have been so lost. — ^£0. 

-|; The |»oint decided ia this case is this :-^no action will lie upon a foreign 
radgment, on the Ace of which appears a practice that is opposed to reason and 
justice, althoogh soch judgment may have been according to th.e oiual course of 
practise of that G^^rt^^Sjb!. 
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i8t6. rest upon that ground. We do not in this case look into the 
^^^ regularity of its proceedings: we take for granted that all the 
proceedings are regular. 

Let us now consider the second question, yiz« whether we 
be bound to look no further than the return of the writ by the 
Fiscal. 

Were this argument to prevail, it would prevent the 
discharge of every person illegally apprehended under a legal 
warrant :.for the sheriff would naturally return upon a capias 
for instance, cepicor,puSx without going Into the detail of any 
of the particulars under which the arrest was made ; the 
prisoner therefore could never obtaia his release, for an effectual 
bar would be opposed te enq^uiry. . 
Oourts will not, It is certainly laid down that the Courts will -not upon 
upon hahtai habeas-corpus- enter in^to an investigation of the truth of the 
^'Cvc8°rigVt"on ^acts alleged by the sheriff in his return to the. writ : . but I 
of the truth never heard of an objection being made to the statement of 
of the facts other facts which are consistent w^th the, return of the sheriff, 
^^'fS'^^^y ^.**^ nor do I recollect any dictum to the contrary^ and justice 
return to the absolutely requires the admission ofvsuch statement.-, 
writ, but other Taking it for gran-ted- then, as. unquestionable, that 
f#ct8 consistent affidavits of facts consistent with the sherifFs return may be 
with such admitted, let us examine whether those facts afFprd a suflici- 
'*^"«ated^ ent reason to warrant the Court in discharging the prisoner. 
* * * * of the Magistrate's Court, and whether, four minutes . 
after his case had been postponed, during which he was speak;- 
ing to Mr. Jumeaux, his Proctor: and Mr. J&meaux states that, . 
if the petitioner had failed to appear, his . prosecution would 
have been dismissed^ Under these circumstances, it would 
be mere waste of time to argue this poirvt upon the principles 
of English Law. The case is too clean The prisoner was , 
arretted at a period, and under circumstances, which,, by that : 
law, fully entitle him to his discharge. 

But the case has been argued upon the principles of the - 
Civil Law, and it has been contended, with no. inconsiderable 
show of argument^ under the supposed authority of. several 
most respectable writers on the jurisprudence of ^ Holland and 
Germany, that this arrest is warranted by the laws of the 
United Provinces, although not defensible by the English. 

The Censura Forensis oi Van L^euwen, the Commentary - 
of Voet On the Pandects, 2ind Gail's Odservaiions, have been 
referred to, as stating the protection afforded a person situated 
as the prisoner was, has been taken away, because the plaintiff, 
has deposed, in his affidavit to hold to bail in the Provincial 
Court, tha{ he hath been credibly. informed, and verily believes, 
t^at the said Siva Poonian was about to-leave the jurisdictioa. 
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't>f that Court, and further that the plaintiff, has no mortgage, 1826. 
^pledge, or security for bis demand, besides the personal under- ^ ^ — 

taking of the defendant. Whether unde^ 

I have taken no sm>i11 pains to examine into the Latin the Roman 

authorities, and I have likewise consulted all the Dutch Dutch Law, 

authorities quoted, except one, and the result of my research * w'"n«w •« a^- 
•is this : first, that none of the authorities go any further than Coort onMim- 

to • * • The words of Van Leeuwen in his Censura Forefists mons, may 
' tkTe notandum tcumen qucbscninque res out personas ^tyi^itZan •>« af '"ted on a 
• aMquo jure ab drrestis exemptas, oh fugce^ cUlapidationis, aut cve^n^houeh^h'rt 

rerum cumovenda/rum celandayumve auspicioneriij arrestari creditor is 
' nihilorainus posse qma fugitM et bona sua fraudandorum unsecured and 

creditorwm, ccmsa celantes nuUo prtvihgio juvantur, pt. 2. lib. *^« **'™"'' " 

1. eh. 15. § 38. susj>ectusjug 

But I must state that in the enumeration of the places and 

persons exempted from arrest, I do not find witnesses men- 

^tioned. And the ground of protection to a witness or prosecutor 

is not that he is entitled toany personal privilege, but that, he 

being employed in the publfc service, and acting under the 

compulsory process of the law, that law will protect him for 

*^the sake of -public justice. But the law -will never afford a 

pAtection which arises from some individual privilege to him 

*ivho is endeavouring to evade the progress of the law by flying 

^from the jurisdiction. 

I should be prepared to show however, that the affidavit 
H)f the^rfaintilT in the -Provincial Court is "wholly insufficient 
>to warrSftt fhis arrest, even in the case of a defendant who was 
*not protected by the public policy, but merely on account of 
some iprfvMege annexed to his person^ or the sanctity of the 
^day 'tfr ^lace, or his attendance on the market. 

'Gaill is decisive on this point ^ his words are : — PrcedictOry 

"^uod 8}silice% ^ehihyr ie . fuga siispectuis capi possit, non alitef 

procedunt nisi tria potissimum requisita concarranU, Primo 

requirtiulr giwd debitor iiBmpore ton^ractus cipinione creditori^ 

•pro idorveo et sol'Oendo hcibit'ds ^t .* nam si eo tempore J^aculta^ 

tihus lapstiSj vel de .fuga suspeclus fuit^ idque creditor non 

ignoravitj -sed sdens prudensque cum suspecto contra/a^ity 

iprehensio non habebib hewn et damnum creditor suce levUati 

imputare debet. Secundo fequiritur td debitum sit certum ei 

liquiduniy esfc dhirogrdpho debitoris vel instrumento publico a/wb 

'4e8Ubus probatvfn : qui testes obfugce pericuhim etia/m debitors 

"non citato redpi possunt, Tertio requiriiu)r ut juramento 

creditoris suspicio fugoe judici probetur : quoe quidem suspicio 

ffi^ce veresimilibus coryecturis recte probatur : ut puta^ qvx>d 

^hhtior latiteiy wit m va^abundus^ vel quod nulla h<yMk 
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'tIJae, immohiUa am/pUus poieideaL Isfia tribtts requisitis concur- 

'^ rentihvs debitor ex ea/ma dvili jif^ids cmctoritate et licentia 

rect& caroera/ri peterit^ aUas secus. Et ideo ea/uiela est pro 

' creditorej utjudid in primig fidem fadat de debito, non qmdem 

in forma judidi et per modum recessus, quia periculmn morce 

-hoc non patefetv/r, sed-p^r exhibitionem obligationis vel pro^ 

* d/actionsm testium qui contractui vel numerationi interfuerwrd < 
item ut jwrato ^Jlrmety debUorem tempo fe contractus suc^ 

• opinione iol^endoftiisee et ista/mfugce suspicionem dem/um post 
- contractual superveniese, Istis ad eum modwm, judidi pro"^ 
positis, non debet ease diffidUs judex in concedenda licentiA 
capiendi dehitorem de fugasuspectum. Coderu/m^^ simplidtet 
ad nudam petitionem creditoris^ '^pprehensionem at incarceror* 
tionem permittBut^ -debitor ^pd -awsi, Ubertate spoliatus est^ ante 
omnia restit&i'et-^laicari debet. Lib. 2, Observ. 44, §§ 4-d« 

^p. 3 65^-^6 '*^'* refers to any thing more than the commoa 
arrest upon -mesne process and not to privileged persons. But 
"^^how much reason is there in ihis country, where the moral 
^principle may be said to be nearly extinct amongst the natives^ 
^to require proof in addition to the plaintiff's oath ? 

The only remaining question is whether this Court Be 

'the proper tribunal for discharging the person arrested. Now^ 

it appears to be admitted by both the Advocates, that the 

'Magistrate could not discharge the prisoner at the time he 

applied to this Courts If so, either we must discharge him^ 

"or he must be kept in prison illegally. I think, therefore, we 

^are the proper tribunal. This Court is the supreme tribunal 

for the criminal jurisdiction of this Islands An illegal arrest 

^as been made of a suitor in a criminal proceeding in lite 

Magistrate's Court. Over that proceeding, and every thing 

connected with it> we have a control. If it be answered that 

no contempt has been committed towards this Court, I answer 

that the contempt is not the ground of discharge^ and I dwell 

more particularly upon this pointy because I think both the 

•Advocates seem to have considered that the contempt was th« 

.ground upon which prisoners were released in England.lT The 

-case in 3 T. R, 738 t is decisive on that subject. For there is 

distinctly laid down by East for the prosecutor, and admitted 



^ On this point) «ee Kinder v fFiiliamsy 4* T« R. 378, where it is laid dowa 
that the general rule as to privilege from arrest is founded on the contempt of the 
Court by the attest of persons who were giving their necessary attendance upon it.— £p. 

f The reference in the Minutes was wrongly given a« p. 373. The case in 
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by Wood for the other side, without any contradiction, that " it »826» 
H by no means inconsistent that the arrest should be good with ^^^ 
respect to the party arresteid, apd yet the officer making it may 
be guilty of a cpntempt,^ This is the case with respect to all 
peculiar jurisdictions in wjiiqh, if a sherifTs officer arrest a 
party, he is answerable for the contempt to the Lord of the 
Franchise, and yet the arrest is good ; and the Courts always 
refuse to discharge the prisoner.'^ And in the vfiry case then 
before the Court, they, contended that the prosecutor was 
^titled to his discharge, but that an indictment lay, because 
the arrest without the. royal licence was a contempt of the king, 
and the true distinction is likewise made, namely, that in the 
invasion of the rights of an individual by illegally arresting a 
person within privileged jurisdiction, a civil action may be main- 
tained. Nor is this the only instance, in which, one Court is 
called in to assist another in enforcingiis process or protecting 
it from contempt. Courts martial have by law no power to Courti Martial 
commit a witness for non-attendance, after summons, and the haveno power 
Court of King's Bench is called in to assist them in punishing '^i^wrfor 
a witness who disobeys their summons., noiwttendancc» 

The same law prevails for acts of contempt towards the after summons^^ 
Coroner. Anciently witnesses . who disobeyed his summons 
were punishable before the Court of Eyre. Now they are 
liable to be punished by the justices of jail delivery. 

Under these circumstances, I am decisively of opinion that 
Ihe prisoner shoujd be discharged .T-(Per The Supreme Court 
€/ Judtcature)i 
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March, 21;. 

Present ;—Ottlbt, J.. 

1827* 

Siva Poonian^ vs. AbdtdjOader^ ei ah "!lJL. 

In delivering judgment on this case, I beg to be.understood Partnership, 
a^s not founding my opinions upon any variance, which may ®^****"^® **^* 
be supposed to exist between the case set forth in the answer DeaHng gcner- 
and the case proved in Court. The case, if satisfactorily proved, ally together, 
would be the same on the record as was made out in evidence, conducting 

The plaintiff brought this action for a trespass upon, his ^^'^^ZZt^. 

« «• J • ^ •!_• . mt <- « r i same premiset^ 

IjQutique, and a seizure of his property. The first defendant and other ckr 
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iSz7» d^lss the charge. The second defea^ant pleads a partnershii^ 

March, 21. ^|^een the plaintiff Wapoo Saiboo and himself, that aou 

•tanc^ewing ^Ctioii was about to be brought against the plaintiff an4 

a jointintetttt the test of the partners, and that for the purpose of protcct- 

raiw a strong ing the jolnt property, he entered the premises and exercised 

pretumption of ^ ^j-jpy^ ^q^^ p{ ownership, which, he was entitled to do. The 

partnenhipr pj^y^n^yghip jj denied, and upon this, issue is taken. 
A decisive ere- I pMt Qut of the question the assault on the servant. The 
terionis ac^on 19 brought by the master, and no such violence was. 
participation of^^^^ ^5g Qf ^s deprived the plaintiff of his servant's exertions, 
^n any slcu' ^^^ *® *^^^^° ^^^ broqght by the servant himself, perhaps, 
lation, but not a different conclusion might have been formed* 

merely a The plaintiff, having denied the partnership, proves first 

pnrchaM to be ^jjat the boutique was taken in his own name^ and from the 
^t^'wi ^^^^ ^^ ^** hiring it, until the final closing of the concern,. 
' continued to be hired. It has appeared in evidence also that the 
premises in which the supposed partners carried on their con- 
cerns, were separated into two distinct departments ; that taxes 
were separately paid for each apartment of the partnership^ 
and that until the time in which the alleged trespass was CQnq^- 
foitted^ no consolidation of the premises was made. 

Wapoo Saiboo, one of the members of the su^ppo&ed^ 
p2M-tnership, was called fo^ the plaintiff, and hc^ denied that 
any partnership existed. If that man s evidence were free 
froKi^ suspicion, his testimony would be. conclusive, because- 
he n[iMst have known, the fact if the partnership existed. As- 
faLT as the evidence before the Court can lead ustpa judgment; » 
Wapoo Saiboo, who is the person now confined in jail, has no^ 
interest to deny the existence of the partnership. The next^ 
witness, whose testimony ism^lerial, is Mahomet Abooker, the: 
servant of the plaintiff alone, according to his own statement,, 
the servant of the defendants also, according to their statement.. 
He has no interest, that I an) aware of, in the event of this, 
suit; if he had any, it would be rather to impose a liability on 
the defendants for his wages and to increase the chances of 
payment to himself. He had every Opportunity of becomings 
intimately acquainted with the transactions of the parties, 
and yet he %W^ in the most ufiequivocal language, that he 
was hired by the plaintiff alone, and that the business was 
conducted for the plaintiff solely. The next piece of evidence 
is the testimony of one of the arbitrators between the plaintiflT 
and Wapoo Saiboo. He says that he was appointed by the 
defendant to examime the accounts, aiKi he believes,, all the 
accounts between the said Wapoo Saiboo and the plaintlSt 
This species of evidence weighs very little in my mind, b<^cause^ 
it is consistent with the defendaptf ' Cf^se^ that di^pute^ might 



?iaV6 ai^sen bti soilie p6lnts between Wapoo Saiboo and plaintiff, «**7. 
'yet, that no Hems of the partnership concern might have been ^^ ^^^» ^'' 
introduced before the arbitrators. But as the second defendant 
desired the accounts to be referred to this witness^ and as tho 
statement of the account tends to confirm the testimony of 
Wapoo Saiboo, it may be supposed to have some weight. 
2 do not however rely upon h as tnaterially affecting the case. 

It appears from the evidence that the second defendant is 
a pensioner on the fitst defendant, it appears also that Wapoo 
fiaiboo is in prison for debt ; atid we may therefore conclude 
that neither 6f thettt is in independent circumstances. The 
first defendant certainly appears to have had an interest in 
supporting the notion of the partnership, if those persons, 
Wapoo Saiboo and the second defendant^ were indebted to 
him. 

The seizure of the boutique and property by the second 
defendant, his being accompanied by the first defendant, if 
not, his being supported by the first defendant* and the suing 
out of the writ iiAmediately after that seiaure, and the notice 
of intention to sue ft out before it issued, are circumstances 
perfectly conisistent with the notion of collusion between the 
"first and second defe^dslnts, &nd ttot easily reconciled with the 
notion of a hostile proceeding on the part of the first defendant 
against the «^ond. 

The evidence on the part of the defendants proves that, oil 
-one occasion, the tax for the boutique in question was paid by 
the second defendant, and that some rice was brought for th6 
use of the plaintiff, Wapoo Saiboo, and the second defendant. 
The pmrchase of one or two investments of rice, to be paid fat 
Jointly by the plaintiff, Wapoo Saiboo and the second defendant, 
would not prove a general partnership. Purchases of a siniilatt 
nature frequently made would go further to prove it. But the 
-only criterion by whkh we can judge decisively of the existencd 
^ a partnership, is a participation of pfofit and loss in any 
speculation, and not merely a purchase to be paid tot by thd 
parties. A partnership in a particular transaction may appear, 
and yet no general partnership exisTt between the same person*. 
But dealing generally together, conducting business in the 
same premises, and other circumstances showing a joint interest, 
raise a strong presumption of partnership. 

I do not find however upon the evidence, any sufficient 
groand to induce the Court to believe that a partnership 
existed between the plaintiff and the parties alleged in the 
answer. I b^liev^e that the first defendant and the secoild 
were in company, arid acting in concert, at the time Whed 
the premises were entered by the second defendut, and 
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, i8z7« therefore, I must pronbuace judgment with costs against both 
March^ii . ^j^g defendants. 

But I have a new difficulty to contend with. Damages 
must have arisen, if the plaintiff's property have.been illegally 
taken by the defendants. No evidence has been given of the 
amount of loss sustained ; nor does it appear that the plain ti£f 
has endeavoured to regain possession of his boutique or the 
contents of it. With this deficiency of proof, and feeling 
that I must decide the case upon the evidence before met, 
I can only award nominal damages. 1, therefore, assess damages 
to the amount of one pound sterling against the defendants.-^ 
(Per The Supreme Court of Judicature). 



Aprils 10. 
"ApriUie. Present I'-^TSLEiYy J. 

In the matter of the goods of Naina Marikar, deceased. 

The widow'f 'The present case is one of a contest for administratioft 

"mbUtratton^'^^^^ ^^® widow on the one part, and the mother and 
of her husband's sister of the deceased on the other part. If -the case were 
estate, and decided in favour t)f the latter or either of them, the Court 
under might avoid the necessity of determining a question not only 
^^•' *^*'*^"^" of considerable importance to the suitors, but which appears 
administration ^^ involve some diversity, if not an absolute contradiction, 
may be com- between the opinions of the preceding judges. But my 
knitted toothers opinion being in favour of the widow, i feel called upon to 
fix the practice on the subject. 
The value of That Contradictory decisions should have been pronounced 

certainty and jn ^^ig Court is a matter of regret, because, if one subject can 
* pracrio^ »^® selected which more than any other it is the incumbent 
duty of judges to attain, we may say that certainty and 
uniformity of practice is that object. It is an object which 
I consider of such magnitude, that unless it be attained, no 
exhibition of talent, no display of erudition or of ingenuit}^^ 
can render the proceedings of the Court respectable, I find upon 
looking over the precedents that» upon the first establishment 
of the Court, the practice prevailed of granting administration 
to the widow ; that from 1804 no instance occurs of adminis- 
tration having been granted to the widow^ until 1820 ; that 
in 18 16 an application was made by the widow of Gann for 
administration, and that application was refused ^ that in 
1820 my immediate predecessor and late cplleague, Sir Hardings 
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"^iffard, entered very largely into the discussion, dnd after i^^ 
deliberation, pronounced an elaborate judgment in favour of ^t *"^> ' ^ 
the widow's claims. 

NoW| in remarking upon them, we may observe in th^ 
first instance that no rejection of the claim of the widow ih 
any particular instance is a denial of the principle which the 
widow seeks to establish, unless the principle of exclusion df 
her right be recognized and declared by the judgment, because 
the grant of administration to the next of kin is not incon- 
sistent with the widow's claim^ hut may be only the exercise Precedent 
' of the discertion of the judge in selecting one of two persons, "^^^^ P*" 
each of whom is eligible. But every grant of administration ^In^"^"!?.* 
to the widow is a^ecognition, not only of her individual right, icss weight thiii 
but of the principle upon which her right is founded. Prece- those csta- 
dents, however, which pass without argument, possess less ^U^cd after t 
weight than those established after a full discussion of the ^^* discb.sioiK 
claims of the opposing parties. 

The argument of Sir Hardinge Giflard t in i8i20 enters so 

fully into the merits of the case, and takes such an enlarged 

view of the conflicting rights of the parties that I shall d6 

little more than refer to those arguments, support them by 

cases from the Madras Reports, and add one argument which 

appears to have escaped his attention. I do ^so with more 

confidence, because the practice of the Court since 1820 has 

been conformable to the principle laid down in the case 

then before the Court, and any deviation Would be attended 

\with all those bad consequences, which uncertainty and 

'iQuctuation of opinion in judges are so much x:alculated to 

introduce. 

-Sir Hardinge Giffard has stated that the practice of the 
SGdifft df Madras goes further than we bave gone in this 
\:ountry, to establish the right of the widow ; because in ihfe 
-Madras Charter (24th clause), creditors as well as registrars are 
tiamed amongst the persons entitled to administration; and 

}^et letters of administration are granted to the widowsv In 
coking over the Madras Reports, I find two cases ! the first 
'4s in i8id, in which Chellammak was plaintifl* and Earrovf 
defendant. In this case, the court did not grant letters ot 
administration, but fully recognized the widow's right, and 
-what is worthy of attention, allowed her to exercise the right 
x>f administratrix, without imposing the burthen of taking out 
betters of administration ^ jet the principle is fully recognizedv 
The next case, in which the right of the widow is recognized> 



-f Reported u^a in p^ 7 of theie Reports.— £d. 
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""hty. is that of Vencataram vs. Vencaia Letchme Umma^ in i8i5» 
:A prii, i g i^ appears by that case that a contest had arisen between the 
l>rother of the deceased, who had contested the right of admi'< 
nistration "with his widows, two in number : and there the 
Court had decided in favour of the widows, and granted letters 
of administration to both of them in preference to the brother. 
This gi^nt bad been made by the Mayor's Court, and was 
fully recognised by the Supreme Court which succeeded to 
the Major's Court. 

Tbe^frincipal objection bowerer is that the syth clause 

of the Cterter mentions only next of kin, though, in default 

'^^moningofof the next of bin^ the Court is directed to grant letters o# 

'^"^ w^"*'h *^'°*'>****'*^*0" ^ ***^ Registrar, Now the €rst answer to this 

to to •^tx ^ ^^^^ ^^ Court of Ma^as, acting vpon a similar Charter 

'kuiband. h»ve^t the sattfe construction i^n it thsrt the f^udges have 

put upon oyr Charteri and have even canried the principle 

further. But secondljs the word kin is not confined to kitr* 

dt^i. by lAood^ the l^tin name for kin is tomanguin&us or 

^4ogni^m^ whidt means oertainly kindred 1>y blood, or ajfinit 

which m^atis kindred by marriage^ and although the wife be 

*fiot| propeily ^peaikingy a kin to her husband, yet she is 

•so called even ^y legal authority. See Cah, L^x^ under the 

'word^i^if!^. Were there a much nearer approximation to ait 

equiUl>rium in the weight of the arguments adduced in this 

case, the great ^evil ^irrsing from tinsettled practice, and the 

necessity of exehtding th^ husband equally with the wife 

of the deceased, would, m tny opinion, t>perate forcibTy to 

make the scale pr^onderate in favour of the widow^s claioK 

But the widow in this xase, is only ^fifteen years of age or 

thereabouts. The Charter differs from the Madras Charter in 

respect to the age of the person to whom the grant is made^ 

It is here fixed. 

The uncertainty which would "Ueoessarily arise, tis wel) aa 
the ludicrous and indecent evidence to prove the puberty 
t)f the widow^ were we to ftx upou any other age than that 
prescribed by the Charter, are inconveniences which are too 
great to be overlooked^ I must, therefore, decide in favour 
of the widow's right, and in this particolar case^ where sd 
much hostility is admitted to exist between the parties and 
injury woi^d afise from a different txiurse than that which I 
tnean to pursue, I must commit the administration to the 
Registrar dmrantg mMorkate^ with leave to the widow to 
«pply to have the letters of admiaisti^atioii to the Registrar 
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cancelled, when she arrives at the full age of ai years. — (Per 
27ig Sufrenu Court of Judicature ^ 



as 



4pWZ, 2a. ,827. 

April, sS.\ 

1?« Bu9che w, Young BudiMugJcett*' 

This case, instituted by the attorney of Bell and Borradaile, c* *^^ ^- ^' 
assignees of the estate of Clarke and Winter, bankrupts, and IT^"* ^"^^ 

•• . r t- J'' r^L ^^ ^' -iLii of their own, a 

arising out of tlie adniissiOQ of the respective parties, is humbly ^igo other 
submitted for the opinion of this honorable Courts goodi consigned 

Early in the year iSaj-Mcssrs* Clarke and Winter, then «<> their care 
being in partnership, sailed from London in the ship Madras ^\^^!^^^^^ 
^f which Mr. Clarke was master and Mr.WJater supercargo) m, ^^ y' on 
with a cargo consisting partly of goods belonging to themselves commission 
and destined by them for the Madras market,.and partly of *^^* ^- «"<> 
goods consigned to the caue ofv Clarke and Winter by two or c^'n'd'w'ac- 
three different: houfiea in Londoo and which were to be sold by couiu of general 
Clarke and Winter on Commission atColombo. Ip July i8a3». ^^ of all the 
the ship arrived at 6oIombOi where the greater part of the i^^h without 
goods last mentioned were landed and left in charge of Messrs. t^lfdifllrent^^^ 
Muskett and lEoung and then proceeded, in charge of the said lornienTiT cf 
Messrs. Clarke and Winter, Jo Madras and Calcutta;,, at^ which and w. became , 
place tbey disposed o£ part of both consigpments. The bankrupt. 
femainder».fQF wbiah a m^arket^ oould not be found there, wa3 ^^y."*J^' 
brought back in the same ship to Colombo by Mr. Winter cntJti^towUh- 
tMr. Clarke remaining al Calcutta)^ and was landed there in hold fr9« the 
December^ 18^3. Part of the goodst shipped by the houses in aisigneeathe 
1-ondon and landed as above stated at Colombo, had in the ^'^'beten^^* 
mean time been sold by Messrs. Muskett and Young, acting ^^g originiai7t»^ 



* The judgment in this very elaborately 9X%fLt^ case.it signed by three judges : 
Falmer^ C. J., Ricktmy J.^ and Comyn^ J>, names across which I have not come in 
any other jodgment^ between the yeara. iSsp — iSjt. Eeaidci, I,d» ■ot>8ea how 
there could be three jud|e% whftp the coattitutioa of the Supreme Court of 
Judicature of Q^lon during that poiod admitted only ef ^ two» But Mr, Justice 
Kicketts in signing the judgment dates it 9,% M^r^t^ which nukes it possible that 
this decision may hajre been one of the Supreme Court of AfjaJras^ and mi^y have 
been <Hdcred by our jodget {for reaipnt of their ,owiif not eaeertaineble nqw, ia the 
Seneral impcrfectioa of ov raaofdi)^ to be incoi:p(Mn|B4with:,th4*MSimtea of the 
Supxeme Coi^ct of Judicatwre 0/ Ctykm, 

The uncertain ty a« to which Court, we are to attfibqte the^prttent judgment, 
ia not cleared up by another judgment which Is. recorded next to it ih an Incomplete 
Ibrm. The partiea and the metters in<itaueare identieel }■ beth-Jtbcae eaiek I print 
tlicro» ea th^ itandt IwHng: the rpeder to> htm hit. oiva. cMiilewen. en the, 
subject. — ^ 
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1*27. as. the sub-agents of Clarke and Winter, and on the ship*»; 
Apni^iS. return, Clarke and Winter delivered the remainder of their- 
the third par* own investment to MuskeU andJYoung to be disposed of ia 
ties in London,, like manner. 

for thp purpose The goods Composing- the t WO consignments were from 

uC paying them jj^^^ ^^^^ disposed of by Messrs. Muskett and Young indiffer- 

over t(x tuem -i^--«/ » .~^o 

ently, as occasion required, aod no separate or distinct accounts . 
Mfere then, or have ever been, kept of the two iavestments ; 
Mr. Winter sailed in the said ship Madras. irom Colombo on 
her voyage to .England about 2fst January 1824, on which 
occasion Muskett and Young rendered an account to Clarke 
and Winter of the goods then sold, in which the accounts . 
sales of both investment were mixed up together and by which 
a balance appeared due to Clarke and Winter of Rds. 10,554. 
7'. 3. On the 19th February i82S> Clarke and Winter 
severally committed acts of bankruptcy, on which a com- 
mission issued and they were both declared bankrupt on the 
26th of the same month. On the ist Jt>ly» 1825) Muskett and 
Young at Colombo made out another account current to Clarke 
and Winter referring to account sales in which , the goods of v 
both investments were, as before^ mixed up., together and 
transmitted, both the account current and the account sales, 
to Mr. Winter in England. Before they ai rived/ however. 
Winter had sailed for Colombo and they* were handed over to 
tlie assignees. In November 1825, Winter arrived at Colombo . 
and entered into partnership^ with Muskett and Young, as the 
l|ead of that Firm. 

The present action has been instituted • by the direction . 
and' on behalf of the assignees to recover from Messrs. Muskett 
and Young the sum of Rds. 16,008-, the amount which, by the 
last mentioned account, is stated to be due to Qarke and 
Winter ; and also for the proceeds of goods since sold, and for 
the goods still remaining unsold. But it is now contended on.. 
t)ie part, of Muskett and Youngs that, with respect to the goods , 
originally consigned by the houses in London (supposing they 
can now be distinguished from, the rest),, they can only be called 
upon to pay the proceieds to the original consignors, and 
therefore that they are, entitled to deduct suph proceeds from 
the amount claimed b3L, the assignees. In support of this 
objection, they allege (and ofler.to prove by the evidence of Mr. 
Winter if the Court should consider him a -competent witness), 
that they, Messrs. Muskett and Young, received positive in- 
structions from Mr. Winter to Keep .the accounts of ^ the goods 
consigned to Clarke and Winter, .distiact.fro.ix^ those belongings 
to themselves, and also to make distipct. remittances thouglu 
^e^ admit that these instructions were wholly negkctedr. 
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To this the sissignees answer, that as the two investments «?a7- 
have been nnixed up together, the sales having all taken place Apni^iS. 
as of goods belonging to Clarke and Winter, and the accounts 
of both having been rendered indiscriminately to Clarke and 
Winter, Muskett and Young, (more especially as they were 
only acting as the su1>agenis of Clarke and Winter) have no 
right now to make any such reservation, in favour of the 
original consignors, who can only come in by proving unddr 
the commission, which they may have done. 

The questions therefore on which the decision of the 
Court is prayed for are, 

1st, Whether under the circumstances above stated, the 
defendants, Messrs. Muskett and Younr, afe entitled to with- 
hold from the assignees the proceeds of the goods belonging 
originally to the said houses in London (supposing they can 
be distinguished), for the alleged purpose of payidg them over 
to the shippers of the goods. 

2ndly. Whether the position for Which the defendants 
contend would be strengthened by proof that Clarke and Winter 
had given instructions^ before their bankruptcy, to Muskett and 
Young to keep the accounts of the investment separate ; those 
instructions never having been acted on by Muskett and 
Young. 

Two other questions have arisen with which, however, it 
is unnecessary to trouble the Court at present :*- 

1st. Whether Mr. Winter be a competent witness to 
prove that he gave instructions to Messrs. Muskett and Young 
to keep the accounts separate ; 2ndly. Whether the letters 
frot0 the consignors to Messrs, Muskett and Young, written 
previously to the bankruptcy, be admissible evidence to prove 
that a claim had been made by them. 

The following arguments have been adduced : 
On the part ^ the plaintiff/xx. was contended that, with 
respect to the goods which had been sold (with respect to the 
goods yet remaining unsold, and which could be proved to 
have been mere coubignments to the bankrupts as factors, the 
plaintiff agreed to abandon his claim), and of which the proceeds 
had been paid to Muskett and Young, the consignors them- 
selves, even if they were before the Court, could make no legal 
claim, i he general rule is perfectly established, that if goods 
are consigned to a factor who sells them, receives the price of 
them, and becomes bankrupt, the proceeds vest in the assignees, 
unless they have been paid in notes still unsatisfied, or kept 
apart, in baos or laid out in other goods or the like, then they 
remain separate and distinguishable from the rest of the bank- 
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1S27. nipts property, Whitecotnbvs. /acob, 1 Salk 160, Ryalvs- Rolla, 
Apnl^iH. I Atkyns, 204, Ex parte Dumas, ibid^ 234 [275], Scott vs. Sur- 
mam, Willes 400. This last is a very leading case and contains 
indeed all the lavir on the subject. It was there held, and not 
disputed, that even wher/e the price of the goods purchased was 
set off against a debt due from the purchaser to the factor, 
such set off was equivalent to payment and the amount became 
part of the Estate. That sum was surely more capable of being 
distinguished and separated than the different items in the 
account sale here, which are very numerous and which, it is 
admitted, are made up of both consignments indiscriminately. 
The cases of Scrimshire vs. Alderton^ 2. Strange 1 1&3, — Tooke vs. 
Hollingworthy 5. T. R. 226 — 7, and Taylor vs. Plumer, 3. M. 
and S. 562, in which Lord EUenborough enters very fully into 
the law on this subject, were also cited. Then, could it be 
said to vary the principles on which these cases had been 
decided, that the price of the goods had been received, not by 
the very hands of the bankrupts, but by those of their agents t 
The general rule is that payment to an agent is payment ta 
the principal, and nothing seems in this present case to make 
it an exception to the rule. The true question is, has there 
been a payment by the purchasers without specific appropria- 
tion ? If so, it matters not whether such payment was to the 
bankrupt himself, or to a servant or agent on his behalf And 
such general payment would seem to form part of the estate^ 
even though it had not been mixed up with payments of other 
kinds. Still more must these payments be so considered, blended 
and confused, as they have been, both in the account sales and 
the accounts current, with the sums received for the property 
belonging originally to the bankrupts. Nor is it any answer 
to say that the bankrupt had instructed their agents to keep 
the accounts distinct. The confusion of accounts has taken 
place, and as far as that fact is necessary for the consideration 
of the case, it matters not by whose order. Even if the con- 
signors themselves had ordered distinct accounts to be rendered, 
they who confided in unfaithful factors ought to suffer rather 
than the general mass of the creditors, to whom it has. been 
'* the aim of legislation, in all statutes concerning bankrupts, 
to give an equal proportion of the bankrupt's effects as far as 
possible," Per curiam in Atkyns 183: such, it is contended, 
would be the answer to the consignors, if they were now setting 
up this claim. Still less can it be supported on the part of the 
defendants, by whose neglect, it is said, the proceeds in question 
became mixed up with bankrupt's estate. That confusion, 
however, was so far sanctioned by one of the bankrupts, who it 
must be recollected has now become a partner of the defend- 
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ants, that he received the accounts current rendered to him by '827. 
the defendant's in January 1824. and delivered it himself to his ^pni^iS. 
assignees. 

On the part of ^e defendants, it was argued as follows: — 
It has not been contended by the plaintiff that all the 
articles from the sale of which the balance arose were the 
property of the bankrupts, but when th£ accounts had been 
drawn out and transmitted, the whole property included in that 
account was so mingled with the bankrupt's estate that it 
could not be distinguished, and therefore that property became 
vested in the assignees under the commission* Amongst 
other cases cited in support of the plaintiffs position, that of 
Scott vs. Surman in Willes 400, has been more particularly 
dwelt upon as containing all the law on the subject, but the 
present case differs from that in the following particulars : 
First. In the case of Scott vs. Surman, a balance of accounts 
appears to have been struck between the factor and the pur- 
chasers and that the balance due by the former was paid to 
them by easy allowance in the account out of the property of 
the principal, and that notes were drawn in favour of the 
factor afterwards deducting his own debt. Secondly, All this 
took place before the date of the commission. Thirdly. The 
factor in that case was the person employed by the owner of 
the goods and entrusted by him with disposal. In the present 
case no actual payment has been made to the bankrupts, nor 
any constructive payment, except the mere statement of an 
account between the factors and their agents, both of whom 
deny the accuracy of the account in its present form. Let 
it be allowed, for the sake of argument, that the consig- 
nors in England were al much bound by the acts of the 
defendants as by the acts of their own immediate agents : they 
could not have been placed in a worse situation by the conduct 
of the former than by that of the latter ; or suppose that the 
bankrupts Clarke and Winter had themselves stated the 
account in January 1824, by which their estate seemed consider- 
ably to augment in value at the expense of the consignors, would 
it be contended that such a statement would have estopped the 
consignors and precluded them from examining the accounts ? 
The defendants lay no claim to the property in question, 
but it has been contended on their behalf that many of the 
articles of which the account is composed belonged to certain 
consignors in England, who entrusted the same to Clarke and 
Winter, as factors; that the defendants held the property liable 
to the same trusts, and for the benefit of the same persons as 
Glarke and Winter ; and as to those items, it is alleged by 
them that the pioceeds arising from the sale of such articles 
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i^«T« must be paid over to the coa$igaQrs and not to the bankrapts 
A K'U » >* cstnte. Taking the facts as alleged by the defendants to be true 
on the whole, or even in any considerable proportion, and sup- 
posing the defendants were to be excluded from oflering any 
evideni^e as to the ownership of thegood^, would not the effect 
be that the goods of one man would be applied in discharge 
of the debt of another, and do any of the cases cited by the 
plaintiff's counsel warrant such a conclusion, or lead to a 
different inference from that whiph the equity of the case 
requires ? The cases of Garret vs, Cullum quoted in Buller*a 
Nisi Prius p. 42^ and reported in Willes, resemble the present. 
The plaintiff in that case employed Burtwell and M^son to sell 
goods for him« They sold a parcel of those goods to 4 stranger 
to' whom they were delivered as goods of Burtwell and Mason^ 
and so charged in his account. The same goods were entered 
as Burtwell and Mason's in their own books ; thus^ as far as the 
account went, both parties entered them as goods of Burtwell 
and Mason, Burtwell and Mason became bankrupts before 
payment. The assignees received the money for the goods, buty 
upon an action brovight against theniy were forced to refund. 
In the case of Fav^c v^^ Bennet^ \ i East 36, goods were sold 
by a broker fpr ^707 10. 8. The principal was not named* 
The purchasers were indebted to the brokers for other goods 
in the amonnt of ^272 10. 4. The purchasers paid the brokera 
the sum of ^Spo in a bill, which was more than what was due 
for eaqh item separately ^ but less than the amount of theni 
both, and the payment was made to the brokers generally. 
Afterwards the brokers stopped paymentt and it was held that 
the sun;i paid ought to be equitably apportioned between the» 
several owners gf the goods* In that case the brokers dealt in 
their QWn name ; payment was made to them without reference 
to any particular items, yet the persons entitled to the good9 
were considered entitled to the proceeds. The same principlet 
viz., that the confusion of accounts alone without payment, or 
what is equivalent to a payment, does not debar the right of 
the truQ owner, is distinctly recognised in all the cases on tho 
subject. But it has been contended on the part of the plaintifF, 
that provided payments have b^en made to the defendants, who 
were the agents of Qarke and Winter Ub^ bankrupts), thQ 
same are equivalent to an actual payment to Clarke and. 
Winter themselves, and that the confusion of accounts by the 
defendant is th^ same as if it were the account of Clarke acid 
Winter themselves, and in support of this position the ralQ 
of law that payment to a factor is payment to the principal, 
has been relied on. In applying this rule to the present ease, 
it will be necessary to keep in view the principle on which goode 



in th9 po6ses9ion of a bankrupt as factor have ever been held '^^7* 
liable to the payment of hia debu under any circumstances, ^^l^^ 
The object of thie account has ever been considered to be 
the falsa credit which long possession of property by a factor 
is ^uppoeed to hold out to the world, by which possession^ 
goods are taken as his own, and credit given to him on that 
account } and unless it can be shown that the possession of 
goods by the defendants, or the receipt of monies by them, has 
bad the effect of deceiving the public, or holding out any 
false colours in favour of these bankrupts^ it will be impossible 
to reconcile the rule of law relied on by the plaintiff, with the 
principle just mentioned* But can it be even presumed for a 
momenta that such a possession by the defendants* or payments 
to th^oi) could have the effect of holding out a false credit in 
favour of the bankrupts ; and if not, ought not the account to be 
liberally interpreted, in favour of the real owners of the goods ? 
'' The assignment under the commission passes only such 
property as the bankrupt is conscientiously entitled to, and the 
assigo^a take such property subject to any equity to which it 
was liable in the bankrupts hand/' Per Curiam Parke vs. 
£ItasQft, I. Sast 544* Suppose the defendants in this case were 
the baokfupts, would it not be insisted on that the proceeds of the 
goods in question ought to pass by the assignment of their pro* 
perty,aad would it bejast, theUt that theconsignors should incur 
a risk not only by the bankruptcy of the defendants (in whoso 
possession the goods were), but by the bankruptcy of Clarke 
and Winter also* The defendants are to be considered rather 
in the light of purchasers, by whom no payment having been 
made to the bankrupts previous to the bankruptcy, the con-* 
signors ought to have a preference on the proceeds of their 
goods still in the hands of the defendants. The rule relied 
on by the plaintiff^ viz., that payment to the factor is payment 
to the principal, can be said to be general only in as fskx as it 
relates to the principal and buyers. But even there it admits 
of exceptions* The sale of a factor creates a contract between 
the buyer and principal, and the payment by the former to 
the factor would be a discbarge to him, and bar any claim of 
the principal against him ; but if the principal give notice to 
th« buyer not to pay the factor, be would do so at the peril 
9I having to pay the money again to the principal. Not 
a single ca^e has been cited, on the part of the plaintiff, 
H> show that the rule has been extended further than what 
liaa just been stated, but that the contrary has been established 
(viz., that payment to a factor is not equivalent to payment to 
Ibe principal until the payment has b^n actually made by the 
former 19 the Utter) will appear by the cases of Builer vs. 
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i8i7. Harrison in Cowper 565, Sadler vs. Evans 4 Burr. 1994 and 
Aprii^xS. Buller Nisi Prius 133, Gary vs. Webster, Stra. 480. In these 
cases it has been further held that a mere placing of the money 
to the account of the principal by the factor, without an actual 
payment by the latter to the former, does not debar the persons 
entitled to such money from recovering it of the factor. It is 
true the consignors are not parties to the present suit) but are 
they^ to suffer mote on that account ? And are not the 
defendants justified in resisting the payment of the proceeds 
of the goods of the consignors to any than to the real owners, 
or will it be contended that the absence of the consignors 
strengthened the claim of the plaintiff? If the consignors 
had been within the jurisdiction of this Court, they would 
have been cited by the defendants, according to the course of 
practice in the Civil Law, to intervene if they could find it 
necessary, and to prefer their claims^ but it is offered to be 
proved in evidence, if the Court should consider it admissible 
or relevant, that they have written to the defendants on the 
subject) and even very lately, one of the principal consignors 
has addressed himself to Winter, desiring him to obtain from 
the defendants a settlement of accounts and to remit to him 
the proceeds of his goods. It is true that the bankruptcy took 
place in Febtuary 1 825, but it by no means follows nor has 
it been proved that the account of ist July 1825 was rendered 
by the defendants with knowledge or notice of the bankruptcy, 
and the said account never came into the hands of the bank- 
rupts, so that they had no opportunity of stating their 
objections as to the correctness or incorrectness of it> or of 
offering any explanation to the assignees. 

From the arguments urged on behalf of the defendants, 
and on the authority of the cases cited^ the following inferences 
may be drawn on which the defendants rely :— 

1st. That whenever it is apparent that the price of goods 
has not been actually paid to the agent previous to the 
bankruptcy, and the money so mingled with his estate as to 
render it indistinguishable, the real owner may come in, and 
enforce his rights, 

2ndly. That the mere confusion of accounts, even by 
the bankrupts themselves^ without payment, is not so con- 
clusive in favour of the assignees as to preclude all proof of 
the claims of the real owners* or to debar the defendants from 
opening the accounts rendered by them to the bankrupts, for 
the purpose of separating the property belonging to the 
consignors. 

3rdly. That the receipt of money by the defendants is 
not equivalent to a receipt by Clarke and Winter (the 
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bankrupts) themselves, nor the confusion of the accounts by 1827. 
the former tantamount to a similar act by the latter, so as to Apnl^iS, 
bring the case within the act, and to exclude the real owners, 
from that preference to which they are equitably entitled on 
the proceeds of their goods. 

For the plaintiff in reply : — This case does not depend on 
the question of false credit of the assignees, for the assignees 
do not claim the goods of other parties remaining unsold in 
the hands of the bankrupts. The question is whether the 
sums paid for the goods sold before the bankruptcy did not 
form part of the bankrupts estate. The position *' that no 
constructive payment has been made except the mere statement 
of accounts between the factors and their agents '' is incorrect, 
for it is admitted that part of the proceeds of the respective 
goods have been paid by the purchasers and received by the 
agents. The cases of Bullet vs, Harrison^ Sadler vs, Evans, 
and Cary vs, Webster are to a different point viz., that if 
money be paid by mistake to an agent, the person who so paid 
it may, if it be not paid over to the principal, recover it back 
from the agent. It is said that Scott vs. Surman differs from 
the present case. It certainly does ; but the difF<^rence is in 
favour of the plaintiff, for in Scott vs. Surman there was no 
actual payment by the purchaser, and yet, so much of the 
purchase money as had been set off by the vendor against a 
debt due to him by the factor, was held to pass to the assignees. 
la Garrat vs, Cullum^ cited by the defendants, the brokers 
became bankrupts before payment by the purchasers. Favenc 
vs. Bennett^ is extremely strong in favourof the plaintiff. For 
the principle on which that case was decided* viz., that the 
payment should not be applied to the satisfaction of the debt 
of one only of the original owners, but should be apportioned 
between them according to their respective claims* shows 
that, if that had been a case of bankruptcy instead ot the mere 
insolvency of the factor, the owners must have come in as 
general creditors. It has been urged that if the assignees 
succeed in this action, the effect will be that the goods of one 
man will be applied in discharge of the debt of another. This 
observation might be applied with equal justice to every 
instance in which a creditor of the bankrupt is obliged to 
come in with the general mass. It is indeed the very object 
and policy of the bankrupt laws to bring all the property into 
the common stock as Tar as possible, and this is much more 
consonant with the spirit and equity of those Jaws, than that 
the body of creditors should suffer for the sake of those 
invisible parties who, as yet, have never even preferred their 
claims to the Court. 
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ttif. Fttfther argUfneni on the part of the defendants appended 

^P"*L*** by consent :— The defendants, in sapport of the arguments 
urged by them , further contend that irhether the apparent 
augmentation of the bankrupt estate arisen from the mingling 
of the proceeds of the property of others with those of his own, 
or from the possession of such property itself, the principle of 
false credit applies with eqiial force, and the object of the act 
is the same in either case, and it ought to be shown that the 
act of the defendants has produced the efiect of such false 
credit in favour of the bankrupts, before such act can be identi- 
fied as the act of the bankrupt themselves. The reason it Is 
said that money, proceeds of goods confided to the bankrupt or 
factor, has been held to form part of his general estate is, that 
money has no ear-mark, and so cannot be distinguished eitcept 
kept separately; but will it be contended that money in thefaands 
of a third person and which has never passed into the bankrupt's 
possession, is equally incapable of being distinguished, Or that 
it is not a sufficient separation from the mass of the bankrupt 
estate so as to give the real owners an equitable right to it ? 
Unless it can be shown that payment to a factor separates 
any further than as to a dissolution of the contract created by 
letter between the principal and the buyer, the position of the 
defendants, that no payments have been made to the bankrupts 
in this case, is certainly tenable. The case of Butler ts, Har- 
rison and^other cases cited by the defendants, go sufficiently 
far to show an important exception to the rule relied on by the 
plaintiff, and these cases are in a great measure in point ; for in 
the present instance the defendants have erroneously included^ 
in the accounts rendered by them to the bankrupts, property 
belonging to other parties and they wish to rectify that error. 
Nothing has been adduced by the plaintiff to show that the Ca^6s 
of Scott vs, Sutmant Favenc vs, Bennett and Garrat vs. 
Cullum^ particularly the latter^ are not applicable to the defend- 
ants case. '^Although the principal view under all commissions 
of bankruptcy is to put the creditors^ as near as may be, on a 
level, yet, that must be done only with regard to the bankrupts 
estate, for, if the matters in question are not relative to nis 
estate in law or equity, especially in equity, the personwho has 
a legal interest in anything should be entitled to ir,'* Ex parte 
Dumas. The reason that the consignors have not been able to 
appear before the Court is obvious. They are in England and 
cannot possibly have any notice of these proceedings But it is 
oflTered to be 4>roved that they have made a claim on the 
defendants, who in consequence consider themselves bound to 
resist the payment of the proceeds of their goods to the 
assignees. 
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Judgment : — ».'»7- 

The general right of assignees under a commission of ^p ni, ag. 
bankruptcy is thus clearly stated, (in Ex parte Dumas, 2 Tbe utigneet 
Vesey 185, one of the cases cited by the plaintiffs): — **If the under* 
subject matter of the question is not the bankrupt estate in commiaion of 
point of law and equity* especially if not in equity, the conse ^"^knip^y 
quence is that it is not considered in the distribution as his J^^^^i^^l^^p^.^ 
estate. But the person entitled either to the legal interest for and any legal* 
his own benefit, or to the equitable, is entitled to have that in interest in the 
specie. For the assignees under the commission take the J^*"*^™??!^ 
estate of the bankrupt, and any legal interest in the bankrupt, 'tamcyquities* 
subject to all the same equities as they stood in the bankrupt as they stood in 
at Uie time of the bankruptcy." the bankrupt 

Now, to apply this principle to the present case. The '^ ^^ ^^^ ®^ 
moneys received by Messrs. Muskett and Young, not having ' * *" '"P^^y. 
been paid over by them to Messrs. Clarke and Winter, consti- 
tuted a mere debt from the former to the latter, a mere cho^e 
in-action, which the assignees have the like remedy to recover 
as the bankrupts themselves had, but no further. And as the 
bankrupts, bad they remained solvent, clearly could not in 
equity, even if they could at law, which is very questionable, 
have recovered for their own use the amount of such proceeds, 
so, asagentsof their own principals, the real owners, neither can 
their assignees. Without therefore entering further into tha 
argument, I am of opinion, First: That under the circunx- 
stances stated in this case, the defendants Messrs. Muskett^ 
and Young are entitled to withhold from the assignees tlte>: 
proceeds of the goods belonging originally to the houses ia> 
London which are referred to (supposing they can be distiriv 
guished), for the alleged purpose of paying them over to the 
shippers of the goods. Secondly ; I think the position for 
which the defendants contend would (under particular circum- 
stances which do not appear to occur here) be strengthened', 
by proof that Clarke and Winter had given instructions before 
their bankruptcy to Muskett and Young to keep the accounts, 
of investments separate, although these instructions were not 
acted upon by Muskett and Young ; but I do not think such 
proof is in any degree nccessar)- under the circu^mstancesia 
this case. Ihirdly : With reference to the question on the 
margin, I am of opinion that Mr. Winter is an admissible 
witness to prove that he gave instructions to keep the accounts 
separate, for the effect of such evidence would be to diminish 
his estate and not to increase it. And lastly I am, of opinion 
that letters of the consignors written before the bankruptcy are 
admissible to prove a demand on their part. 

Ralph Palmer, C. J., aStb April, 1827. 
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ttij. I think that Messrs. Muskett and Young are entitled to 

Ap ril, 2 $, withhold from the assignees the proceeds of the goods belonging 
to the houses in London for the purpose of paying thetn to the 
owners. 

The only ground on which the assignees can have a right 

to the proceeds is that they were paid over to the bankrupts 

before the bankruptcy, so that they became indistinguishably 

mixed up with the bankrupts' estate ; but in this case, the 

proceeds have never been paid over to the bankrupts, for I 

think that the circumstances, which appear to be relied upon 

as constituting a payment to (hem, namely, the payment of 

the proceeds by the buyers to Messrs. Muskett and Young, a& 

the agents of the bankrupts, and the rendering of the account 

to the bankrupts in which they are credited vi ith those proceeds 

as if they were their own property, cannot be considered as a 

payment to them of those prc^ceeds. They are in fact still 

remaining in the hands of Messrs. Muskett and Young, and 

are capable of being distinguished from the proceeds of those- 

, goods which were the bankrupts' own property. 

I think that the fact of the bankrupts having given 
instructions before the bankruptcy to Messrs. Muskett and 
Young to keep the accounts of the investments separate is 
quite immaterial in this case, for if the bankrupts had repre- 
sented the consignors' goods to be their own, and Messrs. 
Muskett and Young had, when they sold and rendered their 
account of the proceeds of those goods, had no notice of their 
being the consignors' property, the right of the consignors to 
recover the proceeds now from Muskett and Young would not 
have been affected by it. 

G. H. Ricketts, Madras, 28th April 1827. 
I am of opinion that the defendants Messrs. Muskett and 
Young are entitled to withhold from the assignees the proceeds 
of the goods belonging originally to the houses in London. 
These proceeds, as long as they remain in the hands of Muskett 
and Young, are distinguishable from the bankrupts' property, 
and would not pass under the assignment. But supposing they 
did pass, so that the assignees, in virtue of the original dealing 
of the bankrupt with the defendants, might call upon the 
defendants to account for them, yet I think that the owners^ 
might recover the prcJ^eeds from the assignees^ and that a 
Court of Equity would at any time step in, and by compelling 
the parties to interplead, protect the owners, in whom (indepen- 
dently of any form of technical English proceedings at law) 
I consider the absolute rights to the proceeds vested. 

2nd. In this view of the case, I do not think it necessary 
for the defendants to strengthen themselves by proving any 



107 

instructions to keep accounts separate. The grand feature in i8a7- 
this case is that the proceeds remain distinguishable in the ^^^ll-f^' 
defendants hand, and I do not think the right of the owners 
can be strengthened or perjudiced by any prior agreement 
between the defendants and the bankrupts. 

With respect to the two questions in the margin, I appre- 
hend that Winter is a competent witness inasmuch as his 
evidence must tend to diminish his surplus, and that letters 
affecting the defendants with notice of the consignor's property 
in the goods prior to the bankruptcy are unexceptionable 
evidence of a demand by them. 

R. B. Comyn, 28th April, 1827. 



De Bvschsy Agent of Bell and Boradmhy assignees of Olarhe 
and Winter^ bankrupist vs. Young cmd Mushett.'^ 

This suit was originally instituted by the plaintiff on behalf Wheretheprice 
of the assignees of Clarke and Winter, to recover the sum of **f ^ll . 
;£I200 12 I due on an account current, rendered by the factor has not 
defendants to the bankrupts Clarke and Winter, and dated bcenactualiy 
first July, 1825, together with interest on the same at nine p«d and settled 

per cent, from that date. . '"Jh^^^Sncrii 

The libel contains other charges and items which, not Q,i,'jg^g^nt'',n<l 
being immediately connected with the subject now under in the mean- 
discussion, may for the present pass unnoticed. while the ftctor 
The plaintiff does not contend that all articles from the . ^^y^™"^^ 
sale of which the balance arose, were the property of the the***money hat 
bankrupts, but he contends that, where the account had been been so mingled 
drawn out and transmitted, the whole property included in with his estate 
that account was so mingled with the mass of the bankrupt's ^^^^^ ^® 
estate that it could not not be distinguished, and therefore, *"no7?rbe ** 
by the policy of the bankruptcy laws, that property became distinguishable, 
vested in the assignees for distribution among the general the principal 
creditors of the bankrupt. Perhaps, it will bfe better to "^v come in 
illustrate the point by a short recapitulation of the transactions *" %Y^tT, " 
between the a«^signees of Clarke and Winter and the defendants. 
The point now submitted for the decision of the Court 
arises out of the following circumstainces. Early in the year 
1823, Clarke and Winter sailed from London with a cargo 
consisting partly of gooda belonging to themselves, and partly 



* See foot note in p. 95. The slight incompleteness of this judgment, I have 
remedied by referring to the English cases cited, and restoring a few words here and 
there which were missing in the Minutes. — Eo. 
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iti7- of goods consigned to them by other persons to be sold on com* 
A pril, a S . mission. In Jnly 1 823 the ship ^Madras " arrived at Colombo, 
where the greater part of the goods to be sold on commission 
were landed, and left in charge of Muskett and Young. Clarke 
and Winter proceeded to Madras and Calcutta, where they 
disposed of part of both consignments. The remainder was 
brought back to Colombo and landed there in December 1S23. 
Part of the goods consigned by the bosses in London had io 
the meantime been sold by Muskett and Young, as the sub- 
agents of Clarke and Winter. On the ship sailing to Colombo, 
Clarke and Winter delivered the remainder of their own 
investment to Muskett and Young to be disposed of in like 
manner, that is to say, upon commission. The goods com- 
posing the two consignments were from that time disposed 
of by Muskett and Young indriieremly as occasion reqnired, and 
no separate or distinct accounts were then, or have ever been 
kept of the two investments. Mr. Winter sailed in the said ship 
** Madras*^ from Colombo on her voyage to England about the 
2ist January 1824, on which occasion Muskett and Young 
rendered an account to Clarke and Winter of the goods then 
sold, in which the account sales of both investments were 
mixed up together, and by which a balance appeared due 
to Clarke and Winter of Rs. 10,554 7. 3. On the 19th February 
18259 Clarke and Winter severally committed acts of bank- 
rnptcy ; on which a commission issued* and they were both 
declared bankrupts on the 26th of the same month. On the 
1st of July 1825, Muskett and Young at Colombo made out 
another account to Clarke and Winter, referring to account 
sales in which the goods of both investments, were, as before, 
mixed together : Winter had before their arrival in England 
sailed from Colombo, where he arrived in November 1825, and 
entered into partnership with Muskett and Young. 

Under these circumstances, the plaintifis contend that 
the property of the consignors has been so mingled with that 
of the bankrupts as no longer to be distinguishable, and 
must therefore he distributed among the general creditors 
of the bankrupt, and likewise the balance due on the second 
account. 

This claim has been argued on the part of the plaintiff, 
and much reliance has been placed on the case of ScM vs. 
Surman in Willes' Reports, and likewise on some other cases. 
The case in Willes lays down satisfactorily the six following 
propositions ; — 

I. If goods be consigned to a factor for sale, and he sell 
and recover the money before his bankruptcy, and do not 
purchase with it any specific thing capable of being distin- 



109 

gaished from the rest of his property, the consignors cannot »?*7' 
recover the whole money from his assigneesi but must come ^P "^' 
in under the commission. 

2. If the factor, at the time of the sale, agree to set off 
a debt of his own due to the vendee, it is the same as if the 
factor received so much money from the vendee, and the 
consignors must come in under the commission. 

3. But if the goods remain in specie in the factor's hands 
ftt the time of his bankruptcy, the consignors may recover the 
goods in time from the assignees. 

4« Or if a factor sell goods for his principal and become 
bankrupt before payment^ and the assignees afterwards received 
the money for them, the principal may recover it from them 
in an action for money had and received. 

5. Sp if the factor on such a sale take notes in payment 
from the vendee payable to him at a future day, and his 
assignees afterwards receive the money due on the notes, the 
principal may recover it from the assignees in an action for 
money had and received. 

6. If the assignees of a factor (bankrupt) receive bounty 
money on any article under an act of parliament, giving the 
bounty to the importer, the consignors of that article may 
recover such bounty money from them in an action for money 
had and received. 

• On the part of the defendants no claim to the property is 
made, but they contend that many of the articles of which the 
account is composed belonged to certain consignors in England, 
who entrusted the same to Clarke and Winter as factors, that 
the defendant held the property liable to the same trusts and 
for the benefit of the same persons as Clarke and Winter, and 
as to those items they allege that the proceeds arising from the 
sales of them must be paid over to the consignors, and not to 
the bankrupt estate. 

This case, after having been brought into Court, was 
referred to the arbitration of Mr. Marshall and Mr. Beaufort ; 
who, having differed in opinion, several points were referred 
for the decision of this Court. But as the point which is 
now the immediate subject of discussion, would, if ruled in 
fdvour of the plaintiff, be decisive and supersede the necessity 
of further argument, it has been judiciously selected as the 
only material point for the consideration of the Court in the 
present stage of the proceedings. 

If the tacts above cited, as alleged by the defendants be 
true in the whole or in any considerable proportion, and the 
plaintiff were to succeed to the fuU extent of his claim, and 
exclude all evidence as to the ownership of the goods, the 



no 

1^27. result would be that the goods of one man would be applied 
^**1IIL-**' *" discharge of the debt of another. I am not disposed to come 
to such a conclusion unless compelled to do so by the autho- 
rities, and I do not find myself in that situation at present. 

The present case differs from that of Scott vs^ Surman in 
the following particulars; — First In the case of Scott and 
Surman, a balance of account appears to h.ive been struck 
between the factor and the purchasers^ and the debt due 
by the former was paid to them by way of allowance in the 
accounts out of the property of the principal, and notes 
were drawn in favour of the factor after deducting hts own 
debt. Secondly, That all this took place before the date of 
the commission. Thirdly, That the factor in that case was the 
person employed by the owner of the goods and entrusted by 
him with their disposal. In the present case, no actual pay- 
ment has been made to the bankrupts, nor any Coitstructire 
payment* except the mere statement of an account between the 
factor and his agent, both of whom, it would appear, deny the 
accuracy of the account in its present form. And the construc- 
tive payment of the money to the bankrupt was made in this 
Island^ before the date of the commission of bankruptcy^ so 
far as relates to the first account. ForMy* The confusion of 
accounts in the case of Scott and Surman was made by the 
immediate agent of the consignors. 

Now> allowing for the sake of argument, that the con- 
signors in England were as much bound by the acts of 
negligence and misconduct of the defendant, as they would 
have been by the acts of their own immediate agents, they 
could not have been placed in a worse situation by the conduct 
of the former than by the conduct of the latter. Now, suppose 
the bankrupts, Clarke and Winter, had themselves stated this 
account in January 1824, by which their estate became consi- 
derably augmented in value at the expense of the consignors, 
could it be contended that such a statement would have estopped 
theconsignors and precluded them from examining theaccounts. 
But let us suppose further in the present case, merely for the 
sake of argument, that the defendants were acting in contra- 
vention of the orders of Clarke and Winter, then it would be 
still harder upon the consignors to consider such a transaction 
as conclusive against them. 

The justice of the case is so evidently in the side of the 
consignors, that nothing but the overwhelming authority of 
the law, or of precedents, could induce the Court to overlook 
the substantial rights of the parties and prevent the introduc- 
tion of evidence in support of them. And I do not find that 
the cases which have been decided on the sul^ecti-lead to a 
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different inference from that which the equity of the case '^'"^ *» 
requires. The case of Garrai and Cullum reported in Buller*s Apni^s, 
Nisi priuSi ^"d quoted in Wiilesy resembles the present ; the 
plaintiff in that case employed the bankrupts Burtwell and 
Mason to sell goods for him. They sold a parcel of those 
goods to a stranger. They were delivered to him as the goods 
of B. and M. and so charged in his account. The same goods 
were entered as B. and M's in their own books. Thus, as far 
as the accounts went, both parties entered them as the goods 
of B. and iVl. B. and M. became bankrupts before payment. 
The assignees received the money for the goods* But upon 
an action brought against them they were forced to refund 

In the case of ravenc vs. Bennett^ 1 1 East 36^ goods were 
sold by a broker for £^o^ ib 8, and the principal was not 
named. The purchasers were indebted to the brokers for other 
goods in the amount of £2T2 10 4. The purchasers paid the 
brokers the sum of ;^8oo in a bill, which was more than was 
dne for each item separately, but less than the amount of them 
both, and the payment was made to the broker generally. 
Afterwards, the broker stopped payment, and it was held that 
the sum paid ought to be equitably apportioned between 
the several owners of the goods, although ueither of them was 
named) but a general payment made* In that case the brokers 
dealt in their own name* Payment was made to them without 
any reference to particular items. Yet the persons entitled to 
the goods sold, were considered entitled to the proceeds. I do 
not refer to other cases, though a multitude is to be found in 
the books, in which the Courts distinctly recognize the same 
principles, viz. that the confusion of accounts, done without 
payment, or what is equivalent to payment, does not debar the 
rights of the true owner. From the doctrine collected in these 
cases, and the principles of natural justicei I think it sufficiently 
apparent that wherever the price of goods has not been 
actually paid and settled in account with the agent, and the 
money has been so mingled with the estate of the insolvent 
before the bankruptcy as not to be distinguishable, the real 
owner may come in and enforce his rights. I do not in this 
State of the case take for granted that the defendants can 
make a proper separation of accounts, or that Mr. Winter is 
or is not a competent witness. 

I do not decide whether Clarke and Winter gave instruc- 
tion to the defendants to keep the accounts separate ; nor that 
the letters of the consignors are, or are not, admissible in 
evidence. The only point decided is that the account of the 
*it July 1825, is not so conclusive in favour of the assignees, 
as to preclude all proofs of the claims of the consignors. 
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«?»7- I know not whether the plaintiffs ntean to contend that 

^P ^**» * ^' the confusion of accounts in the books of Muskctt and Young, 
and ^he receipt of the money by them is to be identified with 
the receipt of money by the bankrupts; and that the confusion 
of accounts in the books of the sub-agents must be identified 
with the confusion in the books of the bankrupts, and thus 
endeavour to support a constructive payment by the bankrupts, 
by the confusion in their sub-agent*s accounts. If the argu- 
ments were pressed to this length, I should answen first, that 
I see no precedent to warrant the conclusion which they would 
wish the Court to draw ; and secondly, against the justice of 
the case, and the weight of legal precedents and authority, I 
am of opinion that no such doctrine can be maintained. 



JunCy 28. 

Present: — Ottlby, J. 

Tune *8, ^^ ^^ matter of proving the last will cmd testament of 

— Haker, deceased. 

Where the This case comes before the Court, on the application of 

deceased gave Evert Bartholomews, for the probate of the last will and 

no sufficient testament of the deceased. The application has been opposed 

hUhistwrn 0? ^y ^^° persons, namely by the maternal aunt, and the maternal 

the person uncle of the deceased, as the next of kin, the grand mother 

whom he wish- having renounced. At the time when this case first came 

ed to constitute jjgfQjg j^j^g Court, several objections were urged, which have, 

l»roi"eTWcnce ^^^^ becoming candour and liberality, been abandoned by the 

maybe admit- Advocate of the next of kin ; these were, first, that the executor 

ted to shew the must be defined by his name, and secondly ^ that seven witnesses 

person intended ^^^ necessary to give validity to the will. These objections 

y c testator. |^j^^j„g ^j^^^^ disposed of, we proceed to the most material* which 

is that no sufficient description has been given of the person 

whom the deceased wished to constitute his executor, and 

that, in the absence of such description, no parol evidence is 

admissible to show the person intended by the testator. And 

no person being properly named and defined, the next of kin 

are entitled to administration with the will annexed. 

To meet the objections on the part of the next of kin, 
Mr. Staples has urged the authority of Swinburney 904,* where 
the doctrine which he wishes to establish is carried to its greatest 



♦ On lestawuntt and Last ff^I/s, — Ed. 
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extent, for the author there adduces this example: "If the «8f7. 
testator say *I make one man in the world my executor/ or J" "^> ^^' 
' I give to one man in the world an hundred pounds/ no man 
can be executor or receiver, unless he be able to prove that the 
testator's meaning was that he should be executor or have the 
legacy." This old author has been edited by Powell, an author 
of some note, and also by a modern lawyer in the year 1805, 
and I do not find that the position has been directly questioned 
by the editors. The mere silence, however, of the editors is no 
conclusive proof that the doctrine in its whole extent has beem 
confirmed or even admitted by modern authorities, and the 
last editor has introduced two or three cases in the notes which 
go in some measure to qualify and restrain the principles so 
diffusively applied in the text. But whatever difference of 
opinion may exist as to the extent to which the doctrine may 
be carried, I consider the following proposition in Swinburne to 
be clearly established : ** Where the testator nameth some one 
man his executor, or doth bequeath some legacy unto him, and 
there be divers men of that name, this uncertainty maketh 
void the disposition. For example, the testator maketh Tilius 
his executor, whereas there be divers persons so called, or, to 
speak after the manner of our temporal lawyers, the testator 
maketh John Stile his executor, or giveth to him a hundred 
pounds, and there be two persons called John Stile, and the 
testator maketh no difference, but leaveth it uncertain of 
whom he did mean : in this ckse, neither of them can obtain 
executorship or legacy. But if one of them do prove that the 
testator did mean that he should be executor or have the 
legacy, it is sufficient for the obtaining of the executorship or 
legacy." This doctrine is fully confirmed by Lord Bacon in 
his 25th maxim, where the law on this subject is fundamentally 
discussed ; ** Infinite cases of this ambiguitas patens might be 
put, for it holdeth generally that all ambiguity of words by 
matter within the deed, and not out of the deed, shall be 
holpen by construction, or in some case by election ,but never 
by averment, but rather shall make the deed void for uncer- 
tainty. But if it be ambiguitas latens^ then otherwise it is, as 
if I grant my manor of S. to J. F. and his heirs, here appeareth 
no ambiguity at all, but if the truth be that I have manors 
both of south S. and north S., this is matter in fact, and 
therefore shall be holpen by averment whether of them was 
that the party intended should pass. As if I give lands to 
Christ Church in Oxford and the name of the corporation is 
Ecclesia Christi in universitate Oxford, this shall be holpen by 
averment, because there appears no ambiguity in the words, 
for this variance is matter in facti but the averment shall not 
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iSi7. be of intention, because it doth stand with the words. For in 

J une, » 8. jjjg ^^^^ ^f equivocation, the general intent includes both the 

special, and therefore stands with the words, but so it is not 

in variance* and therefore the averment must be of matter 

that do endure quantity and not intention." • 

But the doctrine is carried much further in some cases, 
for the Courts will charge the persons named^ and if one 
person be named and the description of him fail, parol evidence 
will be admitted to prove that a person of different name is 
intended, Thomas vs. Thomas, 6 T. R. 671, and the cases 
mentioned in 8 Viner^s Abridg. 310 — 12 etc. 

So when two children bear the same name, parol evidence 
is admitted to prove which was intended. This is in truth a 
case of ambiguitas latens, where every thing appears plain in 
the willy but it appears that more persons maybe denominated 
chief securities than the persons heie intended : we then recur 
to the cases where two persons bear the same narae^ as in 8 Viner^ 
310. A. hath issue two sons both named John : in this case« 
parol evidence was admitted. So where a legacy was left to all 
and every the hospitals, it appearing that the testatrix lived 
in Canterbury for many years and other circumstances, this 
request was hotden not to be void, but to have been intended for 
all the hospitals in Canterbury, Masfersvs- Masters^ i, P.W.425, 

And it is generally admitted that Courts of law as well as 
Courts of equity will admit parol evidence of the situation 
and circumstances of the party, for the purpose of assisting 
them in putting a construction on wills that are not clearly 
expressed, Phillips On Evidence^ 574. Many more authorities 
might be adduced, but I consider them as unnecessary. I have 
begun with Lord Bacon* I have referred to the old authorities 
in Viner, I have traced them through Swinburne, P. Williams, 
the Term Reports, and Phillips. 

The only answer that can be given to these cases is that 
there a person is named, but I do not think this makes any 
difference. If a person be mentioned by the name of his office, 
that will be sufficient, as a legacy to the bishop* arch-bishop^ 
&c.^ and this is more peculiarly the case in Ceylon, because 
the natives are accustomed in almost all instances to describe 
persons by their office* and not by their names. 

I think, therefore, that evidence may be admitted of the 
person intended by the testator to be executor. — (Per The 
Supreme Court of Judicature) 



* Sec Bacon's Law Tnuts. pp. 99,100. — £0. 
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At Colombo y in the Island of Ceylon, the ninth day of iS<7« 
October 1827 : ^^' «• 

On which day, pursuant to the directions for that purpose Sir Rkhaid 
contained in the 76th section of his Majesty's Royal Charter Otticy, twora 
or Letters Patent, bearing date in Westminster the 18th day t„^^^^ 
of April 1802, in the forty first year of His late Majesty s •'^^(^^•wt ■•'* 
Reign, the Hon'ble Sir Richard Ottley, Knight, Puisne Puisae Jutdce* 
Justice of the Supreme Court of Judicature in the Island of 
Ceylon, having succeeded, pursuant to the 86th section of His 
Majesty's said Charter, to the Office of Chief Justice of the 
said Supreme Court of Judicature, in consequence of the death 
of the Honorable Sir Hardinge Giffard, Knight, L L. D., late 
Chief Justice of the said Supreme Court; and the Honorable 
Henry Matthews, Esquire, being appointed by His Excellency 
the Governor to execute the Office of Puisne Justice of the 
Supreme Court of Judicature in the Island of Ceylon, pursuant 
to the said 86th section of His Majesty's said Royal Charter : 
did severally proceed to the King's House of the said Presi- 
dency, and there take the oaths in the most solemn manner 
that they would, to the best of their knowledge, skill and 
judgment, duly and justly execute the office of Chief Justice 
and Puisne Justice of the said Supreme Court of Judicature 
and impartially administer justice in every cause, matter 
and thing, which should come before them ; and did also take 
the Oaths of Allegiance and Supremacy, and take and subscribe 
the declaration against Tran substantiation, in such manner and 
form as the same are by law appcMnted to be taken or made in 
Great Britain : which oaths were administered by and before 
the Honorable Sir Edward Barnes, Knight, Commander of the 
Most Honorable Military order of the Bath, Governor of His 
Majesty's Settlements in the Island of Ceylon and the Terri- 
tories and dependencies thereof, according to the directions and 
provisions contained for that purpose in the said Charter or 
Letters Patent. 



October^ 25. 

Present: — Ottlby, C. J. and Matthews, J. 

Arcotty vs. Esoop Baboo et al» 



October, 25. 



In this case the plaintiflf filed his bill on theequiuble side Where plaintiff 



obtained two 



of this Court on the 13th of August 1827 for the purpose of judgments 
restraining the defendants from fraudulently removing the against ist de- 
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i^»7* property of the first defendant, Mahomed Casim Esoop Baboo, 
October* 25. seized under the execution issued upon a judgment said to be 
fendant whose ^''^"^"^^"^^y ^^"^^^^^^ by the said first defendant in favour 
counterclaim of the secoud defendant his father. 

was dismissed, The hisljry of the transactions which led to these grieve* 

^ifV^*^ "' ances isgiven in the former part of this hill, by which it appears, 

apAaled^and ^^^^ ^^® ^^^^ defendant was indebted to the plaintiff a on bond 

pending appeal, in a Considerable sum of money; that he gave bills of exchange 

confessed in payment of the bonds which were protested ; that in conse- 

judgment to his qygj^^g^ the plaintiff put his .securities in suit against the first 

jg^^'j^jj* ^IJj^ jj defendant in the Provincial Court, and obtained judgments 

case instituted against him, one in May 1825, the other in May 1827 ; that 

by him, so the first defendant about the 14th April 1825, commenced a 

that execution guj^ against the plaintiff for six thousand four hundred and 

plaTiuifF^was ^^^^^^ Rixdollars, which suit was dismissed ; that petitions of 

sought to be appeal have been filed against each of the judgments obtained 

deprived of the in favour of the plaintiff; that such judgments, remaining in 

fruits of his full force against the first defendant, excepting in as much as the 

*^ffc2?^that'^* power of suing out execution, were suspended by the appeals ; 

plaintiff was that the second defendant filed a libel against the first defendant 

entitled to an in the Supreme Court ; that the first defendant appeared at the 

injunction to citation, and confessed judgment immediately j that execution 

defendantsfrom ^^^ taken out upon such judgment by the second defendant 

intermeddling *"^ Certain property sold, which was purchased by the second 

with the defendant, the plaintiff in that suit ; that an application was 

property seized, made to the judge for leave to be allowed to take the property, 

and that his ^ g^ purchased, without paying the money ; that such applica- 

rtceive/*8houid tioos having been refused, further proceedings upon the 

be allowed, execution were abandoned. 

Upon these proceedings having taken place, the plaintiff 
applied for an injuction to restrain the defendants from inter- 
meddling with the property, and for a receiver, which having 
been granted, the answer in due course was exhibited, and a 
motion made to dissolve the injunction. 

The question now before the Court is, whether enough 
appears upon the answer to warrant the Court in removing the 
restraint which has been imposed upon the defendants, and to 
allow them to get possession of the property in dispute. 

Now, the first observation, I have to make on these pro- 
ceedings is, that if the bill be substantially true, a more flagrant 
and impudent fraud has been seldom practised ; and more 
especially under color of the process of courts of justice. 

The validity of the plaintiff's claim upon the first defend- 
ant is disputed; for although the first defendant confesses that 
he gave a bond for 3,700 rupees to the plaintiff, he swears that 
be received no consideration. But what is the next averment 
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in the plaintiffs bill admitted by the answer ? It is this, that »^*7» 
in payment of a bond, for which first defendant alleges that ^^ ^ ^^' *^' 
he received no consideration, he gave a bill of exchange for 
7CX) rupees on the 4th August and 3000 rupees by three equal 
instalments. As the defendants had an opportunity of urging 
all these matters before the Provincial Court and judgment 
has been given against them, I must presume, at least for the 
purposes of this argument, that a defence, supported by asser- 
tions so extremely imputable, was not made out, and that at 
least a prima facie case was proved by the plaintiff in the 
Provincial Court ; but the case on the part of the plaintiff does 
not rest here, for we find the first defendant bringing an action 
against the plaintiff in the Provincial Court, in which he failed, 
a still further proof of the weekness of that defendant*s claims. 
The case then stands thus : two judgments are obtained 
against the first defendant for a large sum of money and his 
counter claim is dismissed. The power rendering these judg- 
ments available is taken away for the moment. Then comes 
the second defendant, father to the first, and institutes an action 
in this Court. Without loss of time judgment is confessed 
and execution issued ; by this judgment and execution, the 
plaintiff is deprived of the fruits of his two judgments, which 
have been pronounced after a hearing in Court. 

Now, the first thing that strikes upon our attention is the 
near relation between the parties, father and son. The second, 
is the lying up of the two cases by appeal. The third the 
rapidity of the movements of the first and second defendants 
in their proceedings in this Court. I will not go the length of 
pronouncing that the judgments confessed was fraudulent, 
because that would be to prejudge the case. Nor will I say 
that the decision of the Provincial Court is certainly unex- 
ceptionable, as it is now to be reviewed ; but I must say that 
when I consider the relation of the parties, defendants, father 
and son, the prima facie title of the plaintiff, and the suspicion 
thrown upon the proceedings of the civil suit in this Court, 
there is quite enough to call upon the Court to protect the 
property in litigation until it shall appear who is entitled to it. 
Under these circumstances the injunction and the receiver 
must be continued until further order. — (Per The Supreme 
Court of Judicature), 
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»8*7. November^ 7. 

November^ 7. 

Present: — Ottlbt, C. J. AND Matthews, J* 
Levvm Kando Natchia vs. Anisa Ma/rikq/r*, 

(4,958.) 

Jurisdiction of This suit IS instituted by the plaintiff against the defendant 

the Supreme as a native, who is stated in the libel to be now residing in 

iSiMture *^® Pettah within the KaymatCs Gate, To this libel, a plea 

ju ic urc. .^ p^^ .^ ^^ ^^^ defendant, alleging that he was not at the 

institution of this suit, nor has he been since, residing of 
domiciled in the Pettah within the KaytnaH^s Gate, and 
therefore, according to the Charter, that he is not liable to 
the civil jurisdiction of this Court, 

The plaintiff demurs oretenus to this plea and the question, 
for the Court therefore to determine is, whether a native, not 
residing or domiciled within the Kay man's Gate, is liable to 
the civil jurisdiction of this Court. It is true that the 
defendant's plea states that even if he were resident within 
the Kayman's Gate, this Court will have no civil jurisdiction 
over him ; but they seem to have been added for the sake of 
precaution, that is to say, to protest against the decision being 
conclusive against him, if in point of fact) his residence within 
the Kayman's Gate should be established. 

In order to bring that question regularly before the 
Court, the defendant must reply to the plea, and if the fact 
can be established that the defendant was domiciled in the 
Pettah within the Kayman's Gate, the parties will then be at 
issue on the point of law, whether such a defendant being a 
native, is liable to the civil jurisdiction of this Court, which 
question may then be fully argued, and the Court will then 
decide upon it. 

As to the present question, it appears to us to be too 
plain for argument ; and it has been indeed again and agaia 
* decided. 

Whatever opinion may be entertained as to the effect of 
such decisions upon the question of the jurisdiction of this 
Court over natives domiciled within the Kayman's Gate, (upon 
which point, as it seems that it is now about to be contested, 
we pronounce no opinion), there can be no doubt that they 
are quite conclusive against the civil jurisdiction of this Court 
over any native domiciled within the limits of the Pettah. 
And so completely settled has this been considered, that it is 
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has become the established practice to state in the libel when 1827. 
the defendant is a native, that he resides within the Kayman's November, 7. 
Gate. 

It is admitted by the argument put in by the Proctor for 
the defendant that, at the time of the promulgation of the 
Charter, the Land Raad had a concurrent civil jurisdiction with 
the Civil Court, without the Pettah and within the Gravets. 

This being so, it is quite clear that the operation of the 
31st clause of the Charter is to take away the civil jurisdiction 
from this Court in all cases iq which the Land Raad had then 
any jurisdiction, either concurrent or otherwise. 

The judgment of the Court is therefore that the plea he 
allowed, with liberty* however, to the defendant to reply to it, 
for the purpose of proving the residence of the defendant in the 
Pettah, within the Kayman^s Gate, as stated in the libel. — (Per 
The Supreme Court of Judicature,) 



Mathes Pulhy vs. Rodrigo.* 
(4,923.) 

« 

This case stands before the Court for decision on a plea Ju««d»ction of 
to the jurisdiction, in the first instance j and secondly, suppos- *c^,irt'o?^ 
ing the Court to have jurisdiction over the person^ then the jodicaturok. 
plea goes on to state that the suit now brought by the 
complainant is competent to be tried and determined by the 
Provincial Court. 

Little doubt, can, I think, be entertained as to the first 
part of the plea. The Charter is, I think, not only sudiciently 
clear and intellegible^ but that no other construction can 
possibly be put upon it, than that which it has already received 
by this Court. 

The 2<)th clause of the Charter gives the Court jurisdic- 
tion over all civil cases, actions, suits and matters, which shall 
arise, happen or be brought or promoted within the fort, town^ 
and district of Colombo upon any 'civil injury, or any debts^ 
duties, demands or interest tn rem^ or any concerns of what « 

nature or kind soever, or any right, titles, claims or demands 
of, in or to any lands, houses or other property, within the said 



* There is no date to this judgment. I print it in the order it stands in the 
Minutes, though the mention of Mr. Matthews' name, as advocate for the defend- 
ant, shews that the judgment in question must have been delivered some time 
before that gentleman mounted the bench as Puisne Judge, which was oa the 7th 
October 1827, according to the entry in p. 115. — £d. 
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1827. fort, and to try the same with their incidents emergent, and 
thus, as ample a jurisdiction, with respect to the subjects which 
can come within the consideration of a Court of law, is given 
as words can well convey. 

The 30th clause goes on to convey a jurisdiction over all 
atid singular the inhabitants of the town, fort and district of 
Colombo, and over all persons commorant and being within 
the same at the time such action shall be commenced although 
not domiciled. 

Then comes the 31st clause; which limits the jurisdiction 
to a certain extent ; we must look into the words to see how 
far that jurisdiction is restrained. The words are as clear and 
intelligible as language can afford : they are as follows : — 

"Nothing herein before contained shall extend or be con- 
strued to extend to any causes, suits, actions, matters and 
things, between the natives of the said Island of Ceylon or 
India, or wherein there shall be a native defendant, which are 
now competent to be tried and determined in the Provincial 
Court" 

Now the jurisdiction of the Court is plainly limited even 
in civil cases, to such causes, suits, actions, matters, and 
things between natives of Ceylon or India, or when there is a 
native defendant as were competent to be tried by the Provincial 
Court. The limitation of the jurisdiction is expressly confined 
to those cases between natives, or where there is a native defend- 
ant which are cognisable by the Court of Land Raad. 

The two following clauses provide for the succession and 
rights of inheritance and the ruleb of proceeding relative to 
natives. 

No further jurisdiction is conferred upon this Court, until 
the 39th clause, whereby an equitable jurisdiction is granted 
in these words. ** We do hereby grant, ordain and establish 
that the said Supreme Court shall also be a Court of equity 
and «^hall and may have full power and authority to administer 
justice in a summary manner according to the law now 
established in the said settlements in the Island of Ceylon, 
and in point of form, as nearly as may be, according to the 
rules and proceedings of the High Court of Chancery in Great 
Britain." Now from this clause it appears clearly that a new 
and additional jurisdiction is intended to be granted to the 
Court : a jurisdiction unknown to the Dutch Law and a juris- 
diction not proceeding according to the forms established in 
the Dutch Courts, but introducing a novel and most beneficial 
system of redress to all the inhabitants within the jurisdiction 
of the Court. The rule of the Court is prescribed, namely, the 
law as established in these settlements ; but the mode of 
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administrating that law varying extremely from any practice 1827. 
antecedently recognized by the codes then existing, the framers ""^ 
of the Charier cannot be supposed to be ignorant of the 
alterations they were here introducing. The former clauses of 
the Charter prescribe a mode of proceeding consonant with the 
practice of the Dutch Law; but this clause, guarding the rights 
and property of the inhabitants, prescribes a mode of protecting 
and enforcing these rights wholly unknown to former codes. 
The 39th clause is drawn in a style so comprehensive as to 
include all the inhabitants within these settlements ; but as 
no intention existed of extending the civil or equitable juris- 
diction beyond the limits of Colombo, a proviso is added in 
the 40th clause, whereby the very general expressions of the- 
39th clause are limited and restrained, and the equitable 
jurisdiction thereby given is defined to extend over such 
limits, district and persons only as is, and are therein before, 
declared and directed to be subjected to the Supreme Court in 
the exercise of its ordinary jurisdiction. It is clear that the 
Provincial Court has no authority to entertain suits in equity 
by way of bill and answer, according to the practice of the High 
Court of Chancery in Great Britain, because it is wholly un- 
known to Roman Dutch Law. And so far from thinking that 
addition of the words, "suits, actions, matters, and things'* would 
have rendered the sense more perspicuous, I think that it would 
have tended to introduce confusion ; for how would the clause 
then have stood ? It would have been thus. "The equitable 
jurisdiction hereby given to the said Court shall extend over 
such limit, district, persons, actions, suits, matters and things 
as is and are herein before declared and directed to be subject 
to the said Supreme Court in the exercise of its ordinary civil 
jurisdiction." If these words had been inserted, an argument 
might fairly have been raised that the equitable jurisdiction 
was only to extend over the same things as were included in 
the civil jurisdiction ; that the civil jurisdiction was restrained 
to the cases not included within the range of the Provincial 
Court, and therefore that the Court had no jurisdiction wherever 
a suit for ther ecovery of the same species of property might be 
maintained in the Provincial Court, however defective the 
remedy, and however inadequate were its powers, to do com- 
plete justice to the suitors. And thus the clause would have 
been rendered nugatory, or worse than nugatory ; for, suppose 
(as was really the case) the Provincial Court should have been 
suppressed for any period: during the whole of that time, the 
equitable jurisdiction of this Court would have been in exercise, 
but as soon as the Provincial Court revived, that more beneficial 
and efficacious system introduced for the distribution of justice 
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1827. would expire ; and so far a failure of justice would ensue. 

But the intention of the Charter is plain ; it did not meaii 
to restrain the Court as to any suits, actions, matters and things 
before mentioned, because those were applicable to other 
purposes, and the suits now in contemplation were a novel, 
auxiliary and additional remedy for the exhibition of justice 
hitherto unknown in Ceylon. 

But let us now refer to the very next clause, the 41st, and 
consider the jurisdiction there conferred : that jurisdiction 
extends over lunatics and idiots, and the words are, " we do 
hereby (subject to the provision and restriction last mentioned) 
^authorize the said Supreme Court, to appoint guardians and 
keepers for infants and their estates, according to the order 
and course observed in that part of our United Kigdom called 
England." 

Now, this clause plainly confers a jurisdiction over all 
infants, lunatics and idiots, and is co-extensive with the 
jurisdiction conferred in the 29th clause, as to district and 
persons, and if the Court were limited in the equitable 
jurisdiction, and restrained in the exercise of its powers in 
equity to the matters and things alone within its civil juris- 
diction, then would it be also restrained in this clause, and 
the clause be rendered a nullity. These two cl luses, the 29th 
and the 41st, both confer new and important powers upon 
the Court. 
Difficulties We now come to the second part of the plea, which in 

*"crdw ofthc* ^^^^^ amounts to a demurrer for want of equity, and must 
equitable confess that the greatest difficulties which a judge has to 
jurisdiction of encounter arise in the consideration of this part of our juris- 
the Supreme diction. He is Called upon to administer a system of equitable 
Court. jurisprudence, in analogy to the forms and proceedings of the 
Court of Chancery in England, and to apply that system to a 
collection of laws totally different from that over which the 
jurisdiction of the Court of Chancery is exercised. He is called 
upon to adopt maxims, rules, and forms of proceeding, in 
reference to a subject untouched by the chancellors themselves, 
and thus he is deprived of very many of the advantages resulting 
from a series of luminous and scientific decisions, moulded at 
length into a system of judicature, the product of the accumu- 
lated wisdom of centuries, now established upon basis so secure, 
and principles so acknowledged, that the adventurous spirit 
who should attempt to depart from the decisons of his 
predecessors, would be considered as violating the fundamental 
laws of his country. Many of those decisions are undoubtedly 
applicable to the state of this country, and the spirit of equity 
which pervades them all ought to be the guide of this Court. 
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But in adapting the principles of the Court of Chancery to 1827. 
the objects of consideration in this Court, we require much 
more prudence and circumspection than is demanded by those 
who are living under the constitution, and are conversant 
with thestateof things, from whence these principles originated. 
We are here compelled to administer the rules of the Court of 
Chancery in a country where the laws in many cases run 
parallel with those rules. The Court of Chancery took its 
origin in a great part from the maxims of the Civil Law, which 
may indeed be said to have given birth to that Court. What 
interpretation must be put upon the law, which says that 
the forms of the Court of Chancery must be observed, but the 
law administered according to the law now established in 
the said settlements in the Island of Ceylon ? It must mean 
that the rules and practice of ihe Court of Chancery, are to be 
applied to the law established in this country in the same 
way that the rules of the Court of Chancery in England are 
applied to the laws of England. The limitation of our power 
to afford relief in equity may be illustrated by the case Sela vs, 
Bayer latelv decided in this Court, and I rely more upon that 
case, because it was not a decision of my own merely, but was 
sanctioned by the authority of a case in the Exchequer, reported 
by Anstruther. In that case, the English rule of equity was 
held not to prevail in this Island, because found inapplicable to 
the system ofjurisprudence here established; in the same manner 
as the Court of Exchequer found itself unable to afford relief in 
England, because the laws of Prussia rendered the exhibition 
of such relief impossible.* 

Here therefore I must take my stand, and lay it down as The- Supreme 
a principle of the equitable jurisdiction of this Court, that we Court affords 
afford relief, and provide a remedy, by enforcing the principles "'*^^» V"^^' "* 
upon which the ordinary Courts also decide, when the powers jum^diction 
of those Courts, or their modes of proceeding, are insufficient 
for the purpose ; secondly y by preventing those principles, when theyjnd lel^ 
enforced by the ordinary Courts, from becoming instruments of upon which the 



* The case in question appears to be Sower vs, SAute, i Anst. 63 : where a 
wife, resident in Prussia, was entitled to a share under the distributions of an 
intestate's effects, and her husband came into the Court of Exchequer to obtain the 
money found to be due, the Court con^dercd whether it should order the money 
recovered to be settled on the wife or paid to her husband, and on finding that, by 
the laws of Prussia, the whole personalty of the husband and wife was, during the 
coverture, at the absolute disposal of the husband, but on the death of either, was 
divided between the survivor and the heirs of the deceased, the Court ordered the 
money to be paid to the husband, it being observed that it would be very difficult 
to direct any way by which it could be so settled, so as not to be liable to be done 
away by the laws of Prussia. — Ed 
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1827. injustice; ihirdlyy by deciding on principles of universal 

. "1 justice, when the interference of a Court of judicature is 

°'^also decidr ^ "ccessary and the positive law is silent ; and in practice we 

when the' must apply those remedies as extensively as the Courts of 

powers of those equity in England, whenever the modes of proceeding in the 

Courts are ordinary Courts are insufficient ; and I consider that, when the 

*"the purpose ^^ Charter says in the 39th clause that this Court shall administer 

justice in a summary manner, according to the law now 

(2) by prevent- established in these settlements, and in point of form, as nearly 
ing those ^s may be^ according to the rules and proceedings of this High 

wheT^enfoVeed Court of Chancery in Great Britain, we must apply the rules 

by the ordinary and proceedings of that Court to the law now established in 

Courts, from Ceylon in the same manner, and under the same modifications, 

becoming and upon the same principles, as those upon which the Chan- 

^"^^n^ustke^- ^ ccUor would administer the rules and proceedings of the 

' Court of Chancery in Great Britain, according to the laws now 

(3) by deciding established in England ; and this interpretation of the Charter 
on principles of js warranted by the Madras Charter, where the words, although 
' 'us^tice^Then ^iiff^'*®"^, appear to embrace the same objects, (see the clause 
th^inTerfrrence »" the Madras Charter, p. 67—68.) % 

of a Court The words of the Madras Charter are " upon a bill filed to 

is necessary and issue subpoenas and Other process under the seal of the said 
J positive Court, to compel the appearance, and answer upon oath, of 
the parties therein complained of, and obedience to the orders 
of the said Court of equity, in such manner and form and to 
such effect as our High Chancellor of Great Britain doth, or 
lawfully may, under our great seal of Great Britain, or as near 
the same as the circumstances and condition of the places and 
persons under the jurisdiction and the laws, manners, customs, 
and usages of the native inhabitants will permit." 

This mode of considering the Charter may perhaps very 
materially affect the decision of those cases which pray for 
relief, as well as discovery, and in the particular case now 
before the Court, I have no hesitation in stating that one of 
the objects of the bill may possibly be attained in the Provin- 
cial Court : I mean the taking of the account between partners, 
unless the answer of the defendant be necessary to establish 
the account. Mr. Matthews for the defendant, in the course of 
his argument, has shown satisfactorily that, according to the law 
of England, an action of account will lie between partners^ 
and indeed when we consider the nature of that action, the 
equity of it clearly seems to include an account between 
partners, although in the case of real property, a statute 
appears to have been thought necessary to enable joint tenants 
and tenants in common to maintain the action. The doctrine 
of the law of actions between partners, according to the Roman 
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Dutch Code, is laid down by Voet, with his characteristic 1827. 
clearness and precision, in bk. 3 chap. 17, where the distinction 
between action de communi dividendo or division of the joint 
property, and an account &c., and the action /ro socio which the 
one partner can maintain without a dissolution of the partner-- 
ship, is drawn, Voet, indeed, expressly states that nothing 
prevents the action being maintained, as well when the partners 
are engaged in contracts with the Government^ as in a merely 
private partnership. 

I do not find anything about this form of action in Grotius;. 
but the several obligations of partners are stated in the same 
manner by each'of those celebrated writers, and Voet is quoted 
in the notes of the Editor of Grotius. 

I am therefore of opinion that no doubt can be entertained 
that an action pro socio, which includes the action of account, 
may be maintained in the Provincial Court, but if the account 
cannot be proved without the answer of the defendant, the 
plaintiff may proceed in this Court ; and for the purpose of 
avoiding multiplicity of suits, this Court would entertain 
jurisdictior^for the purposes of relief also. 

But many of the objects of this bill are peculiarly within 
the province oi the Court of Chancery: first the plaintiff seeks 
to establish an agreement; secondly, he seeks for an injunction ; 
thirdly, he seeks evidence to prove part performance of that 
agreement, and an account of the rents and profits received 
by the defendants ; lastly, the plaintiff seeks to have the 
agreement specifically enforced, and to be exonerated from the 
incumbrance on his property as security for the plaintiff, the 
consideration, for which he became security and encumbered 
his property, having been fraudulently withholden by the 
defendant. 

I am therefore of opinion that the defendant's plea must 
be over- ruled. 

There is one point which, whenever it arises, shall get fur- 
ther consideration from me. It is this : Suppose the plaintiff 
came into the Court to obtain an account, and a decree that 
the balance shall be paid to him and for no other object : the 
question would then be, whether, after the defendant has 
answered upon oath and the account taken, the plaintiff must 
be driven into the Provincial Court to carry on the subsequent 
proceedings, or whether this Court ought not to give relief 
and enforce payment of the account. Upon this point I do not 
undertake to decide definitively, but my present opinion, as 
before expressed, is in favour of such a jurisdiction. — (Per The 
Supreme Court of Judicature.) 
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1827. November^ 14. 

November, 14* 

Present I — Ottlby, 0. J. and Matthews, J. 

Gar^tin vs. Winter. 

Action for This action was instituted for the recovery of the principal 

money received, gum of fifty pounds and interest, which principal sum was paid 
by the plaintiff to the defendant for a letter of credit, written 
on the month of February 1826, in favour of the plaintiflF's 
wife, then intending to proceed on her passage to the Cape of 
Good Hope, to Mr. Pence, a merchant^ residing at that place. 
The plaintiffs wife died at the Mauritius before she reached 
the place of distination, and the letter of credit was never 
used by her. This letter of credit came into the hands of the 
Rev. R. E. Jones of the Mauritius, and he says that it had 
not been signed and that he transmitted it to the address of 
the plaintiff, via Pondicherry, but it never reached the plaintiffs 
Under these circumstances, and the defendant being about to 
leave Ceylon, a motion was made to arrest him. ^ 

The Court, as then constituted, having taken the case into 
consideration, did not feel authorized to issue the warrant of 
arrest, until security had been given to indemnify the defendant 
against all damages, which might arise to him on the said 
letter of credit. 

The enforcing of this security may seem unusual. The 
case was certainly novel in its circumstances, and after this 
lapse of time, I feel satisfied that the warrant of arrest ought 
not to have been issued without security. 
Letter of credit, The principal difficulty in this case is to determine what 
its nature, sortof instrument this letter of credit was. Now, a letter of 
credit in general appears to be " a letter written by a merchant 
to his correspondent, empowering a person named to receive 
from the correspondent a sum of money specified." It may be 
either transferable or not. If it be not a transferable and 
negotiable instrument, the plaintiff's case will be encumbered 
with few difficulties. If it be a negotiable instrument, thea 
the question is, what is necessary to render it available in the 
hands of a second holder. This must be the signature at 
least of the person in whose favour it is drawn, or an order 
from that person to pay the contents, or some portion of the 
contents to another. The value even of a bill of exchange, 
when specially endorsed, may be recovered, if lost, before it is 
again rendered negotiable by the signature of the special 
indorsee, and Mr. Jones' testimony is decisive upon this point, 
for he expressly states that the letter of credit was not signed. 



127 

The defendant alleges in his libel of reconvention that he 1827. 
has paid 133 Spanish dollars, equal to £2^ 16 4, for the use November, 14, 
of the plaintiff. But by whom was this money paid? Not by 
Mr. Pence, the correspondent of the defendant) but by Captain 
Hoyes, and the only evidence of this payment is a letter from 
Mr. Pence respecting a conversation with Captain Hoyes. 
This surely is not admissible evidence ; but if it were admis- 
sible, then the conversation between Mr. Jones and Captain 
Hoyes seems to contradict it. Had Captain Hoyes been proved 
to have paid the sum stated, out of the defendant's money, for 
the use of the plaintiff, the case might have assumed a 
different complexion. A commission is gone to England to 
examine Captain Hoyes, and when his answers are received, 
the whole case will come regularly before the Court* But 
that will be quite a bad case, and very remotely connected, if 
it can be said to be at all connected) with the letter of credit. 

The sum of j^so appears to have been paid by the 
plaintiff to the defendant for a letter of credit. What is become 
of that letter of credit ? The evidence of the identity of the 
letter of credit was so defective* at the time when the evidence was 
closed on the part of the plaintiff, that the Court thought the 
oath of Mr. Garstin necessary, in order to complete the proof. 
He having been called on, swears that Mrs. Garstin took no 
other letters of credit than that from Winter j that he must 
have known it had she any more letters of credit, that Winter 
signed it himself, and he believes it was signed by Winter 
alone, and not by him in the name of Winter and company. 

Under these circumstances, we are satisfied of the identity 
of the letters of credit and thereupon give judgment for the 
plaintiff, for the amount of jfs^t ^^^ without interest, and we 
do not feel warranted in awarding judgment for costs, because 
we do not think that any delay was occasioned by the defendant. 
The plaintiff could not claim from him any return of money 
antecedent to the giving of security for the repayment in 
case the letter of crefdit should be put into circulation, and 
until such security were given no right of recovery vested in 
the plaintiff. 

Security to be given before money is taken out : — (Per 7^e 
Supreme Court of Judicature), 
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Moir V8. Oarstin,* 

In the absence This case comes before the Court for decision with very 
of an agree- little to direct the opinion of the judge. 

t tat^T* rovi- ^^ appears the defendant agreed to pay a certain rent to 

^sloVoMocal* P^^^'^tiff- During the time the defendant occupied, he paid 

custom, tax is the house tax, and desires to setoff so ranch as he paid on that 

payable by the account against the claim of the plaintiff. Considering how 

tenant, ^gj.y gjignt the regulation has been in fixing the proper person 

to bear the burthen of the house tax, the Court was curious to 

ascertain the custom of the country on the subject. But the 

practice seems to vary so much on the point in question that 

no sufficient data have been afforded by the evidence adduced. 

Under these circumstances I am of opinion that the tenant 

must pay the tax, in conformity to the practice which prevails 

in England, in those cases wherein no specific agreement has 

been made. 

But no cost on either side. — (Per The Supreme Court of 
Judicature.) 



SeVman Appoo^ ve. Hopman.\ 

Joint will, its This case comes before the Court on a plea by the defendant 

effects. ^Q gg^^g property from an execution issued out of this Court 
de bonis propriis on the suggestion of a devastavit. She pleads 
that the property is secured to herself and her children by a 
deed of entail, called a fidei commissum. The Dutch Law on 
the subject of fidei commissum between husband and wife, in 
those cases wherein they jointly execute a will disposing of 
the joint property, has been variously interpreted ; and I find 
that so reputable an author as Grotius^in his Inieidingy bk. 2. 
ch. 15. §. 9, has stated the law erroneously. He has however 
been corrected by Voet and Van Leeuwen in his Censura 
J^orensts, in which latter authority, the distinction is precisely- 
drawn, where the joint will binds the survivor, and where the 
survivor is at liberty to make a distribution of the property 
contrary to the terms of the will. It appears in the Censura 



* There is no date to this judgment. I print it in the order it stands in the 
Minutes. — Ed. 

-f No date to this judgment also, — Ed, 
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x^orensis pt:u bk; 3, ch. 11. §. 7, that the survivor is bound by '828, 
the joint will only in one case, namely, the case in which one of 
the persons named, with the consent of the other, or both 
with reciprocal consent, makes the other named person heir of 
the estate, by way of fidei commissum, substitution, or usufruct. 
In this case, as each partner is benefited by the will thus made, 
it would be very unjust that the survivor should have the 
power of depriving the persons entitled in remainder of that 
advantage for which the testator has paid a sufficient con- 
sideration. 

In this case, however, the survivor does not come under 
either form, or the spirit of the law. She would be at liberty 
to frustrate the intention of the testator, and her creditors 
have a right to the same benefit to which she is herself entitled. 

Therefore this execution must be against the moiety of 
the joint profits. Moiety of each house to be sold. — (Per The 
Supreme Court af Judicature^ 



June, 14. J""JL.'^- 

Fresen^ .—The H(hi. Sir Eichard Ottlby, Enight, C: J. 



The Honorable Charles Marshall, Esquire, produces in ^*"- Marshall 
Court a warrant under the hand and seal of His Excellency Puilne^jusdce. 
Lieutenant-General , Sir Edward Barnes, Knight Commander 
of the Most Honorable Military Order of the Bath, Governor 
and Commander in Chief of the Island in Ceylon, bearing 
date this 14th day of June, appointing him Puisne Justice of 
the Supreme Court of Judicature in the Island of Ceylon, 
vacant by the death of the Hon'ble Henry Matthews, Esquire, 
late Puisne Justice of the said Supreme Court. 

The said warrant is read and filed. 

The said Honorable Charles Marshall, Esquire, did afert- 
wards take the Oath of Oflice, and the Oaths of Allegiance, 
Supremacy and Abjuration, which were administered to him 
by the Honorable the Chief Justice, and he also made the 
declaration against Transubstantiation, in open Court, and took 
his seat on the Bench. 
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i83i8- JulVy 21. 

July, 21, . ■ 

Present: — Ottley, C. J. AND Marshall, J* 
Anthony Fernando^ vs. Layard. 

No. 4,939. 

In an action This is an action brought by the plaintiff, who was keeper 

for false impri- of an arrack tavern against Mr. Layard, the defendant, who 

^damaecs ac- ^^^ ^^ ^^® ^'™® thecause of action arose, Collector of Colombo 

cruing from ^"d a Magistrate. The action is for false imprisonment and 

the illegality of flogging. As howcver, the fine for non-payment, of which the 

the act com- imprisonment was awarded, has been determined not to have 

^^be"miti ated^ ^®^" illegally imposed, it will be unnecessary to touch on that 

and even ren- P^^^ ^^ t^® transactions except very slightly. 

dered nominal, The Other part of the defendant's conduct, namely, the 

by the malice infliction of corporal punishment, is that which appears ta 

°arid^the^**"r-^^^^® given rise to the proceedings in this Court: although the 

j^uryofWs" ^2i^se imprisonment ha* been also charged as a ground for 

witnesses, recovery of damages. 

The proceedings of the defendant were brought to the 
notice of the late Mr. Matthews who was then Advocate Fiscal^ 
I believe, by a petition, presented directly to Mr. Matthews or 
to the Chief Justice, Sir Hardinge GifTard, and referred to Mr, 
Matthews. I find however a petition to the Chief Justice,, 
dated 23rd October 1826, and that a motion was made by the 
Advocate Fiscal for a certiorari on the 25 th of October 1826^ 
two days after the date of the petition. Upon the proceedings 
having been brought up under the certiorari^ it appeared that 
the plaintiff in this suit had been accused before Mr. Layard^ 
''of having in his possession arrack for retail, which was not 
got from our godowns (meaning I conclude, from the Govern- 
ment godowns), in contravention of the 8th article of the 
conditions." The case against the plaintiff was proved to the 
satisfaction of Mr, Layard, and three witnesses were called ta 
prove the seizure of the arrack in question : and he tried the 
strength of the arrack by the hydrometer. The liquor seized 
varied considerably in strength from the genuine arrack sold 
at the Government store, and varied also in color. 

The plaintiff having been called upon for his defence said 
that the Mohandiram came to his tavern, seized the bottle and 
immediately put something into it to discolor it. He brought 
four witnesses to prove this. He adduced one witness, who 
was examined, and swore that the Mohandiram, who was the 
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witness against the plaintiff, got down from the bullock bandy '828, 
and put something into the bottle he seized. The plaintiff J" 'y> * '* 
was not allowed to call any more witnesses in his defence, 
and the Court declined, as was stated by the defendant, calling 
more of these witnesses, which (as he thought) could only tend 
to the encouragement of the crime of perjury, and that the 
defence of the plaintiff was the most barefaced accusation 
against a headman in the discharge of his duty. And then 
the defendant proceeded to say that, although it were 
possible the Mohandiram could have colored the arrack, it 
was by no means so that he could have altered its strength 
by so doing, and proceeded to prove the spirit by the 
hydrometer. 

It is not my business to discuss points of natural philo- 
sophy in this Court, unless they are peculiarly brought to our 
notice ; but I confess that the impossibility of the strength 
of the arrack being changed does not appear very clear to my 
mind. On the contrary, if the quantity of liquor infused into 
the bottle were considerable, I should be inclined to think that 
the strength of the liquor might be varied, and varied in 
proportion to the magnitude of the body of the liquor of a 
higher proof which was poured into the bottle seized, and that 
therefore the defence of the plaintiff was not altogether incon- 
sistent with the result of the experiment made on the liquor. 
I do not mean however to say that I disagree with the 
defendant in the conclusion which he has formed on the whole 
of the evidence, as far as it appears to have been received. 
The defence set up might have been false, and I suppose was 
false, and that the defendant, whether acting as Collector or 
Magistrate, was warranted in disbelieving the defence set up 
by the plaintiff. Acting upon this conviction, the defendant 
ordered the now plaintiff to pay a fine : so far the proceedings 
{although, in my opinion, irregular, in stopping the accused 
before his defence was concluded), were not impeached by the 
Advocate Fiscal. But the defendant further went on to punish 
the plaintiff with twelve lashes for this false accusation against 
a headman in the discharge of his duty and attempting to 
support it by false witnesses. This latter part of the sentence 
was quashed, it appearing on the face of the proceedings that 
the plaintiff was so punished for the nature of his defence : a 
conclusion which in my opinion, has not been shaken by 
anything adduced in evidence. 

After this order for quashing part of the sentence had 
been made, the plaintiff brought his action in forma pauperis ; 
the defendant put in a plea, which was over-ruled, and need 
not therefore now be discussed. A subsequent plea or rather 
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iSzS. answer was then put in» whereby the defendant denied that 
juiyjj^i. j^g acted as Justice of the Peace, and he attempts to defend 
the flogging by stating that he felt convinced that he, as 
Collector, was justified in pronouncing this sentence in point of 
law, as far as immemorial usage, founded on the absolute 
necessity of preserving due subordination among the natives, 
can establish a law, and that be is ready to give the most 
satisfactory evidence of such usage. 

The case, as far as relates to the flogging, was admitted 
and proved by the diary of the defendant, containing instructions 
to the Dissave in the Dutch time, and Mr. Reikerman was called 
to substantiate the practice in the Dutch time. The paper con- 
tains these words following : — 

Art. 27. " Within the whole district of Colombo, as here 
above described, the Dissave has authority only to prosecute, 
seize and deliver over to the independent Fiscal at this place, 
all robbers, murderers, and other malefactors^ but petty crimes, 
especially neglect or abuses or other faults, he shall cause to 
be corrected by fines, or by flogging with the rattan or whip, 
also by putting in chains^ but in the last case he is in every 
instance to make report thereof to the Governor," 

Upon reading these Instructions, I am decidedly of opinion 
that they contain nothing (even allowing that they continued 
to be the law to this day) which justifies any man, whether a 
Collector or a Magistrate, in stopping a person accused and 
ordering him out to be flogged, before his defence is concluded: 
but that he is entitled to make his defence,, and before any 
punishment is awarded against him, he ought to be charged 
with some specific oflence and allowed to call his witnesses, 
and to meet the charge brought against him. 

But the plaintiH has acted before this Court in a manner 
which sufficiently proves how little worthy he is of recovering 
anything more than nominal damages from the defendant. 
The plaintiff has endeavoured tp show that the defendant was 
acted by a vindictive and malicious feeling against him.In a 
most barefaced manner he has called witnesses, to prove that the 
Cangany of the Cutchery told the defendant, before he ordered 
the plaintiff to be flogged, that the plaintiff had presented a 
petition against him, and that almost immediately as the 
defendant heard that, he ordered him out to be flogged. The 
petition, alluded to and presented in the month of April 1826, 
does not appear ever to have gotten out of the possession of the 
plaintiff himself, except when it was laid before the late Chief 
Justice Sir Hardinge Giffard. The Cangany denies that he 
had any knowledge of the petition having been presented 
against Mr. Layard, and expressly denies his ever halving 
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stated to Mr. Layard that the plaintiff had presentied a petition 
against him. 

I feel quite satisfied upon this evidence, of the malice of 
the plaintiff, and of the perjury of his witnesses. And I feel 
also satisfied that the defendant, Mr. Layard, was not actuated 
by any malicious motive whatever, and that although he has 
erred in point of law, he was endeavouring to do what he 
probably considered as substantial justice. 

Under these impressions, the Court is of opinion that the 
judgment must be entered for the plaintiff, and that the 
damages be merely nominal, which damages the Court assesses 
at one farthing. — (Per The Supreme Court of Judicature). 
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This action is brought under very peculiar circumstances, 
and I confess that I have found no precedent, which relieves 
my mind from the anxiety arising from the recollection of 
being compelled to apply the principles of law to a case, in 
which I have not the advantage of the learning and judgment 
of my predecessors to direct me. 

A bill of exchange has been purchased by the plaintiffs 
from Messrs. Gibson & Co., in the month of November 181 8. 
The bill was drawn on Messrs. Skelton & Co. of Batavia for 
the sum of 300 Spanish dollars, in consideration of which the 
plaintiffs paid to the defendants, Messrs. Gibson & Co., 
1,200 Rds. current money of Ceylon. 

This bill of exchange was never presented for payment, 
and must be presumed to have been lost. The drawers either 
failed, or their establishment was broken up. A correspon- 
dence was entered into between the parties, and the result has 
been that the successors of Messrs. Skelton & Co., have 
declared by a letter dated nth May 1826, that if the bill is 
ever presented, they will refuse it ; which clearly shows that 
the defendants have not sastained any loss by depositing and 
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i849. retaining in the hands of their correspondents, money to meet 

Ma rch, 1 6. jj^^ jjjjj when presented ; for if any loss had been sustained by 

by comparison the defendant from having their money locked up, or from 

with the cur- being compelled to keep it reserved at Batavia, upon proof of 

rencyof such fact, they would in my opinion be entitled to a sum 

England, the proportionate to the loss sustained in consequence. 

given every Under the circumstances above recited, the plaintiffs bring 

advantage of their action to recover the Rds. 1,200, or according to our 

exchange, present mode of estimating damages, the sum of £<)o. 

That the plaintiffs are entitled to recover, is admitted on all 

sides, and the only dispute is, as to the sum which they ought 

to receive from the defendants. The defendants, having 

admitted their obligation to pay upon security given to idem- 

nify them, offered to give a bill for 300 Spanish dollars. If 

this were received, the defendants would be considerable gainers 

which I do not think equitable, because I am by no means 

clear that, in the event of Spanish dollars having increased in 

value since the purchase of the bill, the defendants would 

be obliged to give another bill for the same number of Spanish 

dollars, as they would thereby be considerable losers, and this 

being the converse of the proposition, is a fair criterion of its 

merit. 

In case of an In case of an inland bill being lost or mislaid within the 

inland bill time limited for the payment of the same in England, the 

being lost or bolder is entitled to recover another bill of the same tenor 

withi"thc ^it'^ t\i2X^ Security being first entered to idemnify the drawer, 

time limited in case the bill so alleged to be lost shall be found again. 

for the payment This remedy is aflorded by the Act 10 Wm. 3 ch. 17. 3,* and 

*h ^h^r*"^' ^^ ^^^^ ^^^^ ^ ^^^^ passable in Ceylon, and no variation in the 

entitkd^o value of the currency had taken place, I think that no method 

have another could be devised more just than that prescribed by the statute. 

bill of the same But neither in England nor in Ceylon could the remedy be 

tenor with complete, if a number of years had elapsed, and a considerable 

*8cairity being' change had arisen in the currency or in the value of the foreign 

given toindem- coin for which the bill had been drawn; and if Spanish dollars 

nify the were now doubled or much increased in value, I think Messrs. 

drawer, in case Qibson would have much to Complain of, if they were com- 

alieged*^ pelled to pay the same number of Spanish dollars for which 

to be lost or they originally drew the bill. On the other hand, if Spanish 

miscarried dollars were much decreased in value and the currency of 

^^^^^^J^n^**""^ Ceylon had remained stationary, the plaintiff would suffer 

a proportionate loss by being compelled to receive that number 



* The 3 and 4 Anne, c. 9, extends, as it seems, this enactment to promissory 
notes. See Byles on Bi//s &c., ch. 18. p. 378 (elventh edition). — £0. 



again. 
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of Spanish dollars only for which the bill was drawn. 1829* 

I consider this as a case in which money had been paid, Ma rch, i 6. 
and the consideration fails for which the money has been 
received, and that Messrs. Gibson, therefore, have received so 
much to the use of the plaintiffs. The question is, how 
much they have received ; and in order to ascertain that,. 
I must resort to the best standaid which the circumstances of 
this particular case afford . Great changes have been experi- 
enced in the value of the Ceylon currency, and the relative 
value of that currency and of the Spanish dollars has also beea 
subject to fluctuation. We have no standard measure of value 
which is quite invariable, but the mode in which we estimate 
the value of all coins is by comparing them to the currency of 
England or sterling money : which relative value is denomi- 
nated the exchange. To this standard I must now recur,, in 
order to do justice to those parties. I find that the exchange 
varied from 12 Rds. 4 fs. to 13 Rds. 3 fs. in the month of 
November 1818, by referring to the Ceylon Gazette. Taking 
it at thejhighest, as being most for the benefit of the defendants, 
(and I think they are entitled to every advantage of the 
exchange), and to pay, either according to the former or the 
present rate as is most for their interest, the sum of 1,200 
Rds. will, as nearly as we can estimate, be equal to £(^0y the 
sum demanded by the plaintiffs, and which I think they ought 
to recover as being the exchange of this time and most for the 
defendant's benefit. 

But this is not a case for costs on either side, nor can 
interest be recovered. — (Per 77ie Supreme Court 0/ Judicature). 



September^ 25. 

Present .— OTTLBT, C. J. September, 2^ 

Wallheoffy V8. MitchelL 

This is an action brought by the plaintiff, Mr. Wallbeofl* circumstances 
to recover from the defendant a compensation in damages for proving 
the injury sustained in consequence of a criminal and adul- a<iuitcry 
terous connection between the defendant and the plaintiffs 

wife. 

To the libel charging the adulterous connection, the defend- 
ant has put in several distinct answers. 

Ftrst. The answer denies the adulterous intercourse. 
Secondly. The answer states that the plaintiff on former 
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«**9« suspicions of the misconduct of his wife had turned her out of 
Scstembcr, 25. jjjg house in Colombo in the year 1825, and immediately after 
having taken her back, he sent her to England, by force and 
contrary to and against her consent and will, totally unpro- 
tected, and has since been separated from her for three years* 
Lastly, The answer states that the plaintiff has neglected 
and ill-treated his wife previously to her acquaintance with 
the defendant and has had adulterous intercourse with divers 
other women. The plaintiff is a Civil Servant of considerable 
standing in this Island, The defendant was surgeon of the 
ship " Elphinstone," in which vessel some of the acts of 
adultery are said to have been committed ► 

The first question for the consideration of the Court is 
whether the fact of adultery has been proved. Now, in order 
to prove this, the plaintiff has called no less than 7 witnesses 
all of whom, except Mr. Trant, agree in one point, namely, 
the marked attention of the defendant towards Mrs. Wallbeoff, 
The Captain of the vessel indeed says, that he thought it so 
improper as to induce him to threaten, to turn the defendant 
out of the cuddy, if he continued to shew such attention ; and 
most of the witnesses speak in the most decided terms of the 
attention being improper. But whatever suspicion may arise 
in the mind from a consideration of such attention being: 
towards a married woman, and whatever may be the probability 
of a criminal intercourse taking place in private, when such 
marked and improper attention was paid in public, the proof 
of the adulterous intercourse would be extremely defective if 
it rested solely upon such evidence. We must therefore consider 
the specific facts which have been adduced in evidence and are 
supposed to confirm the suspicion, which would naturally, 
arise from such conduct as has been described. 

Thefirstand themost material witness is Elizabeth Wilson, 
and her evidence goes to prove that when she was in the Island 
of Madeira, she went into the room where Mrs. Wallbeoff ^ind 
the defendant were together, that the door was barricaded by 
three chairs, that she pushed it open, and upon her entrance 
found Mrs. Wallbeoff lying on the sofa and Mr. Mitchel 
immediately leaving the room and going out of the window ; 
that she left the room and returned again to make tea in 
about half an hour, and that during the time she was there, Mrs. 
Wallbeoff and the defendant left the room, he under pretence 
of going to see how the ladies slept in so confined an apartment 
as their bed room, and she offering to go with him ; that they 
remained absent in the bed room Tor ten minutes or a quarter 
of an hour. 

This is the first evidence of a direct act of adultery. Here 
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we find a married woman with the door shut and fastened by 1829. 

three chairs in the room alone with a single raan, she lying on September, 25, 

the sofa and he immediately going out of the window. What 

conclusion can be drawn from these circumstances, but that a 

most improper intercourse had commenced ? But it appears 

that the parties were at first taken by surprise in this instance, 

and perhaps had not completed what they were enclosed for 

the purpose of effecting. On the same evening after having 

been found in this situation, they proceeded to the bed-room 

where they remained ten minutes or quarter of an hour. 

After returning to the ship, Elizabeth Wilson tells us 
that Mrs. WallbeofT was in the habit of appearing half dressed 
at her cabin window and nodding to the defendant in the 
cuddy, and that the improper attention continued. 

The next specific fact, besides the marked and improper 
attention between the parties, and the nodding when Mrs. 
WallbeofF was not dressed, is proved by Mr. Titterton, who 
saw Mrs. WallbeofF talking in an undertone with the defendant 
in her night clothes at about 12 o'clock at night, she standing 
at her cabin door partly shut, he sitting in the cuddy. 

Had the intercourse ceased here, however improper might 
have been the conduct of the parties, still we could not have 
concluded that any act of adultery had been committed on 
that occasion, but Mr. Titterton goes on further to state that 
the defendant put. out the light in the cuddy. Here we have 
the fact of a married woman whispering at 12 o'clock at night 
in her bed clothes to a single man, and he putting out the 
light in the cuddy when they were in that situation, such not 
being hisbusiness but the business of the servant. Mr. Titterton 
goes on state that he remained half an hour longer on the deck, 
and that the defendant did not come out of the cuddy during 
that time. To other facts to which Mr. Titterton speaks, are 
the passing of notes between the parties, their sitting up at 
cards after the other passengers had retired to rest, and their 
sitting close to each other and-reading out of the same book, as 
well as their walking together on the deck, and their marked 
and improper attention. To such an extent was this attention 
carried and so indecorous did he consider their conduct, that he 
desired his family to retire from the cuddy table. 

The next piece of evidence which is material, is the 
indecent manner in which Mrs. WallbeofF and the defendant 
were standing on the deck, as testified by Atkins, the second 
mate of the " Elphinstone." 

These are the most material proofs of a guilty connection, 
antecedently to the arrival of the ship at the Mauritius. 

Upon the arrival of the *' Elphinstone " at the Mauritius^ 
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1S29. the parties appear to have set all decorum at defiance. Elizabeth 
Septemb«^, 25. Wilson states that, after the ladies had left the ship, the 
defendant paid Mrs. Wallbeofif more attention than ever, they 
were accustomed to walk out together on shore, to return at 
all hours after dark to the ship together, and on one occasion 
after they had been out under the pretence of looking at 
spectacles, Mrs, Wallbeo£F returned with the defendant, the 
back of her bonnet being bent in and her hair down. 

On Sunday night the 21st June, Mrs. Wallbeoff sat with 
the defendant reading ; at about 11 o'clock she came to bed 
and told Elizabeth Wilson that she could not allow the 
children to sleep with her, it was so warm. The next morning 
Mrs. WallbeofF opened the door of her cabin a-jar and sent the 
witness to get her a glass of wine ; this was between 10 and 
II o'clock, the witness could not see into Mrs. WallbeofiTs 
cabin, but after having left her own cabin, and whilst waiting 
for the time, she turned her head and saw the defendant 
coming out of the cabin she had left. This cabin opened into 
Mrs. WallbeofTs cabin /and no doubt can remain of his having 
come from Mrs. WallbeofiTs cabin, as the witness states the 
other door leading from Mrs. WallbeofTs cabin was closed ; 
the witness returned and found Mrs, Wallbeoff in her night 
gown. 

Now comparing the conduct of the parties on shore, 
considering that Mrs. WallbeofT had desired that her child 
might not sleep with her on the Sunday night, seeing the 
defendant come from a situation which proves that he had 
been in Mrs. WallbeofTs cabin, and finding Mrs. Wallbeoff in 
her night gown at that period, how is it possible to draw any 
other conclusion than that the defendant had been into the 
cabin of Mrs. Wallbeoff for an improper purpose, and that 
they had arranged the matter between them? 

But the evidence however strong does not rest here. 

Afterwards, that is to say, on the Monday morning, the 
parties went on shore together. Mrs. Wallbeoff intended to 
go to Mrs. Atkinson's, as the witness Miss Elizabeth Wilson 
believed. The witness heard the defendant tell Mrs. Wallbeoff 
he thought she had better not go that day, he wished her to stop 
there two or three days, they remained at Massey's hotel'on the 
Monday. A great deal of secret conversation took place on that 
day. The parties were much alone, the chairs as close as they 
could be, the witness left the room, not liking to be present 
where there was so much whispering. Mrs. Wallbeoff and 
the defendant wished the witness to remain on shore. They 
both expressed such a wish. Witness refused to remain on 
shore. The defendant, and Mrs. Wallbeofi retired to a dark 
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passage, where they remained about live minutesi they pro- 1829. 

cured a boat and reached the ship between 11 and 12 o'clock September, 15, 

p. M. Mrs. WallbeofF was in a great hurry to get to bed ; 

the witness went to bed. About quarter of an hour after, she 

heard the door of Mrs. WallbeoflTs cabin open. Witness heard 

Mrs. Wallbeoff say "you have come too soon, Elizabeth is not 

asleep." She spoke in a whisper. The rooms were dark. The 

witness heard the defendant whisper. She is quite certain it 

is the defendant* Mrs. Wallbeoff came to witness's room and 

called witness who answered not. Mrs. Wallbeoff returned to 

her own cabin and then the witness heard Mrs. Wallbeoff and 

the defendant whispering together for about two hours and a 

half. Mrs. Wallbeoff's bed was large enough for two. From 

the situation in which witness heard the whispering, she 

concludes it proceeded from Mrs. Wallbeoff's bed. Witness's 

door was locked outside as she found out in the morning. 

Nowy if this evidence be true^ no more doubt can possibly be 

entertained of the adulterous intercourse. 

Are the statements here made corroborated ? Let us 
examine. The Steward Lorenzo Vassallo testifies that he 
locked both the doors because he suspected that the defendant 
was in Mrs. Wallbeoff's cabin. He states further that he saw 
the defendant going from below, that he went upstairs, that he 
followed him in about ten minutes, that he believes he had no 
shoes on, that he (the steward) went up and locked up the two 
doors of Mrs, Wallbeoff's apartments,that he remained on the 
poop about an hour, and that he could find the defendant in 
no part of the ship which be searched. This was on Monday 
the 22nd June, the same night that Elizabeth Wilson speaks 
of, and this testimony of Elizabeth Wilson and the Steward is 
corroborated by the testimony of the cuddy servant, Anderson, 
who awoke the steward, and who saw the defendant leave his 
cabin, and he states that the defendant had no shoes on. 

Under all these circumstances, and comparing the whole 
evidence, I entertain no doubt of the adulterous intercourse 
having been most fully and completely established, and that 
the defendant is guilty. 

The next consideration is the defence set up by the answer, 
I will first attend to the proof of acts of adultery committed 
by Mr. Wallbeoff. But so contradictory is the testimony 
given by the two witnesses, and so totally incredible the 
story of the principal witness who was called to prove them, 
that I think no reliance can be placed on such witnesses, and 
even if the fact were proved, it could only operate in diminishing 
the damages. 

The next avertment is, that the plaintiff turned his wife 
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1829. out of his house in 1825. Now how is the assertion supported? 
Septe mber , 15. j^ appears that Mr. Wallbeoff found the wife at an unseasonable 
hour at night, talking with a gentleman at her bathing room 
door. What is the plaintifPs conduct ? He was naturally 
irritated at this behaviour of his wife, as every man would be 
who had any feeling of regard for his wife and for his own 
honour ; he wished her to leave his house, but does he turn her 
out of doors ? No, he goes for the father and mother of his 
wife, into their hands he commits her, and she is left under 
their protection. The plaintifl investigates the conduct of his 
wife, and he applies to his friend Captain Duvernet, who assists 
in the enquiry into her conduct, and after the examination, and 
with the full concurrence of Captain Duvernet, he receives his 
wife again into his own protection. 

In the whole of this unhappy business, the plaintiff 
manifested a degree of kmdness and forbearance which in my 
opinion ought to have increased the affection of his wife ; and 
which shows nothing but tenderness and consideration on the 
plaintiff's part. 

The next part of the answer avers that the plaintiff sent 
his wife to England by force and against her consent. This 
averment is not fully made out, for the wife does appear to 
have assented before she sailed from Ceylon. Yet, enough 
has proceeded to show that she expressed the greatest reluc- 
tance at being thus sent off from the Island, and she was, as far 
as appears in evidence, sent off, in a great degree unprotected, to 
a country where she had no relations except a brother 18 years 
old. But the plaintiff probably had relations of his own ; and 
no reason has been shown why she omitted to live in their 
society ; but after taking the whole of the evidence on this 
point into consideration, I cannot help thinking that the 
plaintiff acted very injudiciously in thus sending away his 
wife, exposed as she must have been, and without that 
protection which he could have afforded ; and this appears 
to be more unfortunate, as he had lately entertained suspicions 
of her fidelity ; and she was, as stated by Captain Duvernet, 
labouring under obloquy, and little esteemed by the society 
in Ceylon. But we must consider on the other side of the 
question, that this step of sending Mrs. Wallbeoff to England, 
was not taken immediately, but after an interval of nearly 
twelve months, and with the advice of Captain Durbernet 
himself, who seems to have acted a very friendly part, and 
was well informed of the circumstances of the family. If Mr. 
Wallbeoff erred in this instance, he certainly did not act hastily 
or from the mere impulse of passion, and many reasons might 
have existed which do not appear, and Captain Durbernet states 
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that Mrs. WallbeoflTs health was rather declining, and that 1818. 
she took her children with her to be put to school. The parting Septe mber , 25. 
appears to have been very affectionate, and the letters wliich 
Mrs. WallbeofF wrote to her husband indicate that upon her 
arrival in England, she entertained a very strong attachment 
to her husband ; so that we may readily infer from all these 
circumstances, that no degree of harshness could have been 
exhibited by the plaintiff. As to words of heat and anger, they 
were naturally provoked and elicited by her conduct. 

The last matter for the consideration of the Court is the The loose 
question of damages which ought to be awarded for this character of 
injury to the plaintiff, and here a most difficult and unsatis- ^^^ ^*vert*"tf 
factory task is imposed on the Court* This Court is peculiarly y^l^ paramour" 
adapted to the decision of a jury, whose accumulated experience are grounds for 
judgment and discretion might enable them to form such an "ot awarding 
opinion as would afford that compensation to the injured "cmplaryda- 

matres 

feeling of a husband which justice demands* As the Court has 
not the benefit of their assistance, I will state the reasons On the other 
which induce me to come to the conclusion which I am about ^^^^^ .1»>8 P*"®- 
to declare ; but before I do so, I have to state that my brother, if"actcr^ as 
the Puisne Justice, not having heard the evidence given in ^ medical man 
Court, I cannot be favoured with his assistance in estimating win aggravate 
the amount of damages. the damages, 

In the first place Mrs. Wallbeoff appears before the Court ^^"^'^ chTuon- 
in no very favourable light. On a former occasion her husband " fidenos* wm 
had separated from her on account of his suspicions of her reposed on 
fidelity, and she was very little esteemed in society, as appears him by the 
from the testimony of Captain Duvernet, But what is her l^usband, 
own conduct when the defendant showed those attentions 
which were condemned by almost all the persons in the ship ? 
Does she appear to have acted as a virtuous woman ? Do we 
observe any of that dignity of virtue, which characterizes the 
behaviour of every truly modest woman, when such attentions 
are paid ? Nothing of the kind appears. On the contrary the 
witnesses say that the attentions were mutual ; and how did 
she behave while sitting in the cabin in the ** Elphinstone " ? 
She appears there half dressed, nodding to the defendant, and 
of course not only encouraging him, but giving that sort of 
encouragement which no woman of any delicacy would have 
afforded. What is the conduct of Mrs. Wallbeoff at Madeira? 
Mrs. Wallbeoff does not here remain passive or content herself 
with barely encouraging advances. She goes further and 
requests the defendant to remain on shore. She said to the 
defendant, ** don't go, if the Captain does not send for you '' 
meaning, do not go on board the ship. 

On that very evening, the scene which has been described 
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iSi9. by Elizabeth Wilson was exhibited; and after that witness had 
Sesfember, 25. ^onie in and found Mrs. Wallbeoff lying on the sofa, upon the 
defendant enquiring how the ladies contrived to sleep, so many 
in the apartment at the inn, she actually invited him into 
the bed-room} where they remained ten minutes or a quarter 
of an hour. Thus she asked the defendant to remain absent 
from the ship, and further, not only encouraged him, but 
actually asked him into the bed-room, where probably, one 
of the first acts of adultery was perpetrated. 

At the Isle of France, she sent her children out of the 
cabin on Sunday night, on pretence of the warmth of the cabin, 
and in that bed the defendant must have been. On the 
Monday night she told him* at his enterinp^ into her bed-room, 
he had come too soon, as Elizabeth was not as yet asleep. 
When these circumstances are all taken into consideration, 
and the character of Mrs. Wallbeoff is duly appreciated, I 
think that this would not be a case for heavy damages at any 
rate. 

The defendant also appears in a humble situation in life, 
and he still remains in jail, for want of finding bail for his 
appearance. 

The plaintiff will have the satisfaction of knowing that 
every attempt to injure his character has failed, and that will 
be some consideration to him. And I wish it to be distinctly 
understood that the apparent poverty of the defendant, and the 
loose character of Mrs. Wallbeoff are the sole reasons for not 
giving exemplary damages in this case. But there is one 
feature of the case which I cannot omit to notice, I allude to 
the profession of the defendant. He is a medical man ; as such 
he possessed peculiar facility for obtaining access to the plain- 
tifl^s wife ; and he appears by the testimony of Elizabeth 
Wilson to have prescribed for her. Whenever a professional 
man, in whom confidence is reposed, takes advantage of his 
situation to abuse the trust reposed on him, he does so at the 
most tremendous hazard. No special confidence was reposed 
in the defendant by the plaintiff ; yet this last consideration 
of his profession cannot be omitted in the estimation of 
damages, which I think ought to be estimated at the sum of 
one hundred and fifty pounds. 

The judgment of the Court is that the defendant is guilty, 
and that damages be paid to the plaintiff to the amount of 
;f 150 with costs of suit. — (Per The Supreme Court of Judi-- 
cature). 
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October, 16. ^ '8»9- ^ 

October, 1 6, 

Present: — Ottlbt, C. J. and Marshall, J. 
Oihson, et al. vs. de BecUer, et at. 

(No. 5,335.) 

This action was brought by the attornies of Jehangheer ^ Partnership, 
Nesserwanjee and Company at Bombay, who may therefoie be *^' jlff^r'^nt 
called the plaintiffs on this record, to recover the balance of j^j^dg of. 
their account, beginning the 25th of April and ending 19th 
September 1829, with Benjamin Sanier and Louis Ringwald 
at Bombay, who admit the amount claimed as due ^* on account 
of our joint houses of trade at Bombay and Colombo* our 
house at Colombo being carried on by our partners under the 
name, firm and title of Charles Sanier and Company. 

The liability of the house of Charles Sanier and Company 
is not disputed, and the only question which the Court is called 
upon to decide on the present occasion is» whether the 2nd 
defendant, Henry James Frederick, was or was not a partner 
in that house, at least so far as to make him liable to the plain- 
tiffs on this account. 

In the consideration of this question it must be borne in 
mind that there are several different kinds of partnership. 
It may be either general^ extending to all dealings ; par- 
iiculary confined to a particular class of speculations or to 
some one or more adventures. These again may be either 
notorious and avowed or dormant and concealed. But besides 
these partnerships properly so called, in which a partnership 
of profit and loss is presumed, there is another class of cases 
in which a person may be held liable as a partner, even though 
DO community of interest can be proved to exist. This is 
where a person holds himself out as a partner so as to procure 
additional credit for the party or parties with whom he is 
represented to be associated. This representation may be either 
to the world in general, or to particular firms or individuals, 
and may be effected either by the avowal of the supposed 
partner himself, or by his permitting himself to be so held 
out, which latter source of liability must often be derived from 
a combination of circumstances ; and it is that description 
which it is necessary to consider on the present occasion. 

The facts of the case, so far as they are material to the 
present occasion, are as follows : — The first defendant, calling 
himself Vicomte de Bedier, arrived in December 182S at 
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^^9- Colotnbo, where he established himself as the head of an 
cto^ 16. extensive mercantile firm, at first under the denomination of 
Bedier & Co., and afterwards under the name of Charles 
Sanicr & Co. In January 1829, the defendant Frederick, in 
the words of the head clerk of the establishment, " took his seat 
in the counting house,'' not in the character of clerk most 
certainly, nor in that of a general partner, though it is admitted, 
and indeed proved by the day booksi that in certain transactions, 
to a considerable amount in point of value, if not of number, 
he was jointly concerned with M, de Bedier. It has also been 
proved that great intimacy and mutual confidence in matters 
of business existed between these two persons ; that there was 
but one counting house common to both, and that Frederick 
took a very active and conspicuous part in the general 
commercial affairs of de Bedier ; that Frederick was accustomed 
to issue orders relating to the general concerns in de Bedier* s 
absence, and even when this latter person was present, though 
de Bedier objected sometimes to such interference ; that when 
bills were bought of Sanier & Co. the price was paid to de 
Bedier or Frederick indiflferently, and that Frederick gave 
receipts for payments ; that in like manner, payments were 
made by Frederick on de Bedier's account from the chest, 
which was common to both ; that bills of parcels were made 
out in the names of Sanier & Co. and Frederick jointly ; 
though on one occasion^ the latter name was struck out at his 
own request. 

On the 8th January 1829, de Bedier writes a letter to the 
house at Bombay, which appears to me very material in this 
case. In that letter, the principal object of which seems to be 
to obtain the co-operation of the present plaintiff in getting 
certain consignments disposed of at Bombay, and certain bills 
borrowed, he concludes thus: " iJ/. Frederick est associe dans 
notre matson depuis hier \ il met 60 mille roupees pour sa 

misse'^ 

On 1st March 1829, the circular, which has been given in 
evidence, was issued, a copy of which signed ** Charles Sanier 
& Co," but in the hand writing of the defendant de Bedier, 
accompanied by a letter, also written by that person, as from 
Charles Sanier & Co., was transmitted to the plaintiffs at 
Bombay, and has been proved. The circular and letter are as 

follows. 

Colombo, Ceylon, ist March, 1829. 
Messrs. J. N. and Nasserwanjee, 

Merchants, Bombay. 
Gentlemen, 

We have the honour to announce we have established a Com- 
mercial House at Colombo, under the firm of Charles Sanier & Co., 
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amd another, at Bombay under. th&.finn of BenjamlxL Sanse^ Ringed i^9* ^ 

»r Co October, .i^. 

The members of the two* Koitses consist of Mr. Charles Sanier """" 
of Rochelle> Ernest deBedier, Jiiles de Bedier, Benjamin Sanier and 
Louis Ringwaldi 

Further, the esteem we have, and the'natureof our affairs with 
Mr. H. J. Frederick, induces ii& to give him ther signature of our 
house by procuration^. 

We are, dec,, , 

Charles Sanier & Ca.* 
g. pro. Charles Sanier & Co. 

H.J Frederick.! 

"Written on tHe obverse side of^the printed circular^:— 

Chers Messieurs. 

En vous confirmant notre circalaire de I'autre part, nous yous 
confirmons et vous repetons que nous avons le plus grand desir de 
nous lier d' amities et d'affaires avec une maison aussi respectable 
que la votre ; et nous ecrivons a Mess. B. Sanier et L. Ringwald 
de continuer a travailler de conserver avec votre maison et de partager 
la commission pour- tout, ce que concemera les affaires de la^maison. 
de Colombo. 

Votre experience et Kestime que nous avous pour vous font desirer 
que vous soyez toujpurs unis avec Mess Ben. Sanier et Ringwald qui 
sont des jeunes gens estimables, et qui feront tous les efforts pour 
meriter votre amitie. Yds bien devones serviteurs, 

Charles Sismier & Co^ 

On 24th August 1829 De Bedier left Colombo ; sooa 
afterwards he quitted the Island, and has not sincei as far as. 
appears from the evidence, been heard of. 

On 28th August 1829, the following notice of dissolution 
of partnership,, and of the transfer to the defendant Frederiek 
appeared in the Gazette;, the original draft of ^ which has Beea 
proved to have been sent by Frederick himseli for insertion. 

The undersigned Charles Sanier & Co. bave-the honour to inform- 
tiie public in general that from the 31st August, their commercial 
house will cease at Colombo, that they have paid 'ail accounts and bills 
that weie due and owing from them on account of their concern, and 
that no one has any further claims upon them,. and that in course of 
business with Mr. Henry James Frederick, they have sold to him; 
their stock which they had in their godowns and the bills due to them 
from divers inhabitants, as also the goods they had given for sale on 
commission. In consequence they beg that such persons as may be 
indebted to them, will settle and pay their accounts to Mr. Henry 
Jiames Frederick, Messrs. Charles Sanier &: Co. having received 
-value of the same by anticipation. 

Colombo, 22nd August, 1829. Chailes Sanier & Co. 

On 2 1st November 1829 the letter f^om Ringwald and 
Company at Bombay to the nominal pbin tiffs at Galle waii^ 
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1829. written. I do not refer to this document^ fbr the sake of the 

Oct ober, 16. assertion that the writers, at the time it was written, considered 

Frederick a partner ; because I do not consider that, for that 

Eurpose, it would be admissible evidenee, in as mach as the 
ouse at Bombay have an interest now k\ proving Frederick 
to have been a partner. But I refer to it a« showmg^ if any 
doubts could be entertained on that point, that the letter of 
De Bedier of 8th January 1829; had been cemniiHiicated by^ 
the partners at Bombay to the plaintiC 
Wkere there This is the substance of the evidence upon which the 

was intimacy G>urt IS Called on to decide the question of partnership ; and 
*"^ ""*"*! in a case in which some of the naost matferial facts are 
* matto^*of" iiivolved in considerable doubt, I camnot but regret the want 
business of a jury wfiose rntimate acquaintance with commercial 
between F. and customs and habits would enable them to arrive at a correct 
B., (who was conclusion, with more certainty than I can hope to do. 

merMlitiic * ^^ ^^® Gourse of the trials the character of the first defendant 

firm), 80 that ^© Bedier, has been treated wkh very little ceremony, each 

the frequency of party indeed appearing to contend for the privilege of saying: 

joint dealing that he has been made the dupe of this man. That he has 

B^^°8uch "^ been carrying on a system of fraud by means of false credit^ 

held out to the ^^m the time of his first appearance in Ceylon tHl the moment 

world the of hls flight, there can, I presume,, be no doubt. But whe» 

appearance of this imputation is made against him, by the plaintiffs on the 

X^reB? wrote ^",® ^^°^' ^"^ ^^- Frederick on the other, if the question 

to the plaintiffs arise which of these must suffer for their credulity, we must 

at Bombay Consider their relative situations and the means oi ascertaining 

a letter advis- the truth, 

•d^ tf *^"th ^^® plaintiffs could only judge by the representations made 

thcknowie^ge ^^om Colombo through the house at Bombay,, or through 

of F.) that F. common report, founded on what was ostensibly going on ior 

had been the Counting house at Colombo; whereas Frederick had the 

authorised to opportunity of satisfying himself on the spot, as.tothe truth 

firnfandwhcre ^'* ^^Isehood of De Bedier*s pretensions, or at least, as to the 

a notice of probability of them. If therefore, he has been deceived, it was 

dissolution of with his eyes open ; and if he has suffered himself to be used 

B*s firni and of as a decoy to ensnare others, who had not equal means of 

stock &c? to F. knowledge, or equally strong reasons for mistrusting the prin- 

appeared in * cipal actiou, he ought to be the sufferer, rather than the more 

the Colombo innocent or less negligent victims. If Mr. Frederick was not 

Gtfss^rrt and the deceived, or if he wilfully shut his eyes to the truth, I must 

*^" uc^h nodce^ Consider him as partner with De Bedier in more than mere 

was traced to Commercial speculations. 

F. himself: If the question rested solely on the acts of joint dealing 

Held diztF, Wis and the active part which Frederick has been proved to have 

la e jointly ^^j^^^^ j^ ^j^^ general concerps of De Bedier's business, I am by 
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<no meains sure that there would be suflident evidence, in point iS29« 
of law, to warrant the Court in saying that he ought to be ^ ^^^» '"* 
tx>nsidered liable as a partner to all the world, except those ^^h B. to the 
who may have been distinctly told that he was not so. It has plaintifi. 
heen conteiided on the authority of a case, Newnhum r, 
JStheringtxm^ not very satisfactorily reported in Mr. Ross' 
treatise on the Law of Vendors &c. iio,thatgeneral partnership 
cannot be inferred in this case, because the instances of joint 
dealing have not been shown to preponderate over the separate 
transactions. 

It did not very distinctly appear on which side the 
preponderance was in the present case : for though the original 
adventures with which De Bedier and Frederick were proved 
to have been jointly concerned, were few in number, the 
minor dealings arising out of them were very numerous ; and 
it is the appearance of connection held out to the world 
4>y the h-equency of joint dealing which is material rather 
than the amount as regards value. The opinion likely to be 
•entertained by the world generally may be gathered from the 
evidence of Mr. Winter, who seemed to be cautious of saying 
-anything rashly which might have the effect of fixing respon- 
sibility on Frederick, but who says '' that he sold to Bedier 
and Frederick jointly ; that he should have hesitated to trust 
Bedier without Frederick ; that he sometimes thought 
Frederick was a general partner, and at others that he was only 
so in particular transactions, especially after he had cautioned 
him on the subject of his connection with De Bedier." This 
caution^ it is to be observed, was not given till after the 
appearance of the circular, which was ist March 1829, and 
whatever effect Mr, Winter may have supposed would be 
produced by this advice, he himbelf states that it made no 
alteration in Frederick's conduct as regards De Bedier. 

Then with regard to De Bedier's letter of the 8th January 
1824. If Mr. Frederick knew of that letter, there is an end 
of the question* I confess the probability appears to me to be 
that he did know of it. Not to mention the intimacy and 
confidential intercourse which have been proved to exist 
between these two persons from first to last, and which 
Frederick, did not allow to be interrupted by the prudent^ 
advice of friends, any more than by the extremely suspicious 
conduct of De Bedier himself ; can it be believed that De 
Bedier would have ventured to write that letter unknown to 
Frederick and hope to keep the purport of it secret to him 
afterwards ? He only could have entertained such hope by 
preventing Frederick from ever glancing his eye at the 
correspondence with Bombay. The very next postr after the 
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«8i9. receipt of De Bedier's letter must have brought an answer 
^Oc tober, !«, ^i^hjch would naturally mention the acquisition to the Colombo 
house. Besides, could De 'Bedier suppose that Frederick has 
no private correspondents at Bombay or elsewhere who 
would congratulate him on his good fortune or <:ondemn him 
for his rashness, in having been received into the firm f 
If then I were called upon as a juror, as indeed I am, to say 
whether that letter were or were not known to Frederick, I 
should saytbatf 'firmly believe it was:; if not at the time it 
was another, at all events, long before the ultimate explosion^ 
and in aniple time to %ave enalbled him to undeceive the 
houses at Bombay. 

But really every ^ep rn the progress of these transactions 
seems to prove either a participation hy Frederick in the 
fraud, a conclusion to which f should come and wbich I even 
allude to with great reluctancOp or «lse the most wilful and 

Srverse blindness on his part 'Hie chx:alar of the first of 
arch, one would think must have excited the suspicion of 
any man with common understanding, unless he was a party 
to the deception. How could Mr. Frederick have consented^ 
innocently, to become the agent and representative of a firm 
which was henceforth to consist, asfar as the Colombo house was 
concerned of imaginary Iseings ? For it is admitted on all 
sides that neither Charles Sanier nor Ernest nor Jules De 
Bedier, ever had any interest whatever in the concern. The 
instrument too is signed '^^ Charles Sanier & Co." by De 
Bedier's band, though his own name ts omitted as one of the 

When that document was first presented to Frederick* he 
mustliave seen that it was De Bedier's object to slip off his 
own lesponsibiiity. When Frederick allowed his name to be 
thus made tise of> I can only look upon the instrument so 
completed as a joint contrivance, a sufficiently clumsy one 
indeed, by which these two persons hoped to get rid of their 
liability to those who had trusted tp their joint credit Mr. 
Winter gave to Frederick, when the circular appeared, the 
advice that strange r^orts were abroad respecting de B^ier^ 
and that Fredrick had better be careful how he continued his 
• connection with him. '* Mr. Frederick," Mr. Winter adds 
" did not take my advice." 

The letter written by De Bedier, signed " C Sanier ft Co.,'* 
on the other side of the circular, was well calculated to 
call any doubts on the part of the plaintiffs as to this liability^ 
though as the credit had already been given by them, the 
effect of that letter is scarcely material* 

The last piece of evidence to be observed upon is the 
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%dtice6f dissolution and transfer to Frederick of aand August '?!'*-^ 
9829, and this advertisement, which I have stated was proved "^^ *** * 
to have been sent for insertion Isy Mr. Frederick liimsrelf, i^ 
xhiefly material to the present question as showing the close- 
ness of connection, -which up to the last, in spite of admorntion 
-and in defiance of suspicion, existed between De Bedier and 
himself. The transfer must have been made by De Bedier still 
representing Sanier & Co., because none of the supposed 
{partners werein Colombo, fiutis k to 4>e 'believed that after 
all that had passed, Mr. Frederick should have ** paid value by 
anticipation for the stock debts -ftc^ " without -enquiring into 
•the truth of the preliminary assertion that Sanier and Co. 
liad paid all accounts and bills, ^due and owing from 
"them ? " If the question, which the Court is now called on to 
-decide, depended on the validity of such transfer, two opinions 
<ould scarcely be entertained. But that discussion has become 
-unnecessary, because Mr. Frederick. has given up the property 
said to belong to Sanier and Co., or xather to Viscomte die 
3edier. 

Taking therefore all the circumstances into consideration, 
1 feel bound to declare my conviction, that the defendant H. 
J. Frederick did, either voluntarily and expressly or rather 
j)ermissively and tacitly, lend his credit to De Bedier as far at 
least as the house at Bombay was concerned ; that the plain - 
•tifl must be considered as having given and continued their 
^credit to these two persons jointly, and therefore that Frederick 
must be held jointly responsible to the plaintiffs with De 
•Bedier. 

I have not Teierred to legal authorities in the decision of A pirty wKo Iff 
tliis •case, because I have not found any cases strictly applicable: «p«" words 
•oor indeed can that be expected in a case depending on the ^JJondiic/hoids 
^combination of its own peculiar <;iTcumstances. But th« himself, or 
.principle that any one who, either by express words or by suifen himself 
general conduct, liolds liimself or suffers himself to be held out *® ^ *^*^ ^^^i 
•as a partner^ shall be liable to those who contract with the *ubk*to"tho8e 
£rm, is clear and undoubted law. Young vs, Axiell^ 2. H. Bl. who contract 
^42, De Berkom vs. Smitk, i. Esp. Rep. 29. If I am wrong in with tht firm, 
the conclusion to which I have come, it is in having taken an 
incorrect view of the facts, and I am gl^d that the amount in 
<lispute will enable Mr. Frederick, if he thinks fit, to have my 
decision reviewed by a higher tribunaL-^(Per lie Supreme 
Court of Judicature)^ 



150 
»»3o- 1830- 

July, II. 

Jvlyy II. 

Preserti: — ^Marshall, J. 

Oihson^ et ai, vs. De Bedier^ et oL 

The effect of '^^ parties ill this case are the same as in the case No. 

not renouncing 5^3359 {which was decided on the t6th of October last.] 

the plea of But the present claim is to a certain house at Galle. The 

^ucunileinT ^^^*® ^^ question was seized by the Fiscal as a property 

mortgage lS>nd, ^^ Sanier and Co., and if it be decided to belong to that firna 
and the time' generally, the proceeds must go to the general mass of 

within which creditors, who have obtained judgment against the house, 

***'* ***^k?'*°* Messrs. Gibson and Co., however, on behalf of their principals, 
jwaUcd of. Nasser wanjee & Co. of Bombay, who are the only creditors 
who have obtained judgment against Mr. Frederick, as a 
partner of the firm, claim an exclusive right to this property, 
by virtue of a bond dated at Colombo, Tith August 1829, 
according to the tenor of which the premises were mortgaged 
by Sanier and Co, to Frederick for ;f 150, which sum is stated 
by the bond to have been borrowed and received by Sanier 
and Co. of Frederick, and which with the interest would exceed 
the amount for which the property has been sold. To this ex- 
clusive claim the creditors (general) object, on the ground that 
the bond contains no renunciation of the exceptio non numerat4g 
ftcunim. And I think that there can be no doubt that, if 
this objection would have been valid in the mouth of Sanier 
& Co., it must prevail with at least equal, if not greater, force 
on the part of the general creditors, who quoad hoc, maybe 
considered as representing Sanier & Co., as Messrs. Gibson & Co. 
stand in the place of Frederick. 

I confess I was somewhat startled when I first heard it 
argued that this objection, if taken within the time prescribed, 
must, according to the civil law, be fatal even to an instrument 
like the present, which expressly acknowleges the receipt of 
the money borrowed. But looking into the authorities, I 
find that the proposition in favor of the obligation has been 
carried even still further, at least formerly, though as is so 
frequently the case with writers on the civil law, the doctrine 
is so qualified and frittered away that moribus hodiernis 
a Court of justice is left to choose that side of the question 
which appears best adapted to the particular case before it. 



151 

According to ancient practice"*^ the objection might be made at '^so* 
any time within two years, either by pleading it in answer to J" 'y» " * 
an action, or (in order to prevent the supposed creditor from 
waiting till the prescriptive period had expired) by an action 
to oblige him to give ap the security, or by a ibrmal judicial 
protest that the consideration had not been paid. And this 
exception, says the commentator^ above all others throws the 
burden of proof on the creditor ; partly on account of the diffi- 
culty, which the debtor wiil have to prove a negative, and partly 
because distressed persons will do anything in the hope of 
obtaining money,, which the lender may require of them ; 
and thus the security is generally delivered before the advan- 
ces made. The same reason is ^iven by Hubert,. Modern 
Jurisprudence ch. ao, who goes still further and says that the 
renunciation of this privilege in the bond wiU not divest the 
debtor of it^ unless it appears to have been explained to him.. 
Lybrecht (on the Office of Notary^ vol, a; p. 2:53), on the other 
hand, though as a mere book of practice his individual authority 
migh t not perhaps be entitled tomuch weighty cites-GRroenewegen 
and other writers to show that this objection is no longer in 
use ; and that^ according to the practice of Antwerp^ it is. 
diused in that jurisdiction. 

The case which has been cited from Neostadt oa the part 
of Messrs. Gibson in opposition t& the objectioni, is not ia 
point in the present case. That was an action by the creditor,, 
which the debtor defended by the production by a general 
acquittance or discharge (apocha) which stated the debt to 
have been paid some years before. The plaintiff repHed 
that he had only granted this acquittance in the hope of 
receiving his money. But the Court decided,, and were 
confirmed on appeal,, in favour of the defendant, on the ground 
that the creditor should have made his objection within 30 
da}^, the time limited fcMr instraments of this description. 
The case cited differs therefore from the fMresent: first, in the 
exception not having been made by the needy borrower, but 
by the creditor ; and secondly^ in the time prescribed having 
elapsed. 

The result of these authorities^ and of others which I have 
consulted, among which Voet has failed to furnish his usual 
proportion of information^ is that I should be inclined to 
exercise some degree of discretion in admitting or rejecting; 
this exception, according to the circumstances of each case. 
And in the class of cases to which this at first sight belongs, 
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rS^o. that of money borrowed oa mortgage, I should certainly no6 
J' "^y^ " ' be inclined, generally speaking, to lean in favour of the^ 
objection, f<»r the reasoning founded an the complying dispo- 
sition of a distressed man can scarcely be said to apply to 
a man who« has title deeds op other valuable property to 
carry into the market, and who would not part with such« 
property with the same facility with which a man would put 
his name to a naked bond who had nothing else to offer^ 
as security. 

If, therefore, there were no circumstances of suspicion* 
a>ttached to thi« transaction,, if the Court had no reason to^ 
doubt the fairness and reality of the mortgage, I much question 
whethefl should feel myselfi justified m^ declaring the bond 
to be void, merely on account of this exception not having-: 
been expressly i^neunced.. But such is far from being the- 
case : it appears from the evidence oi the Notary that in the: 
first instance he prepared by the instruction ofi Mr. de Bedier 
an absolute deed of transfer of the premises; but finding that,. 
a regular survey would be necessary to give validity to thi&- 
instrument, dc Bedier desired the bond to be prepared 
observing that thece was no time to wr^te to Galle on the 
subject^ that a great deal of money was owing to Frederick^, 
and that the house must be secured to him in case of any^ 
thing happening to hinvsel^ de Bedier. It seems very difficult ' 
to reconcile this statement of de Bedier with the view in which^ 
Mr. Frederick places k in his account, dated 5.th September 
18^29, in which one of the items is "August 11. To cash 
lent you on mortgage of your house at Galle, interest at 6 per 
cent, up to the sth September 18Z9. ^ds, 2,oo8, 6. 2.^' Now- 
it is clear that de Bedier considered that no special sum had 
been advanced either for the purchase on the mortgage o£;~ 
this house, but that he wished to convey it to Frederick as 
a security for advances made by Frederick generally. One of. 
these two statements must be incorrect.. It is my opinion. 
that neither of them is true. 

In deciding the case of Gibson vs^,De Bedier,yrh\ch indeed 
is the case now before the Court, the only question was whether 
Frederick was to be considered a partner as regarded the 
houses of Messrs. Gibson's constituents at Bombay. One of. 
the circumstances which influenced my mind on that occasion 
was the letter written by die Bedier to his correspondents at 
Bombay, of which I expressed a strong belief that Frederick, 
had a knowledge. But there were many other circumstances^ 
to lead the Court to the conclusion at which it arrived :: 
among others, the suspicious character of certain instruments^ 
which were filed| one of which was the notice in the Gsazettet 
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of 22nd August 1829 of the dissolution of the firm and the .'^^o* 
transfer of stock, debts &c., to Mr. Frederick. That transfer J"^^* "* 
I considered and do consider to be a mere colourable transaction 
for the purp)Ose of defeating the claims of just creditors. In 
precisely the same light do I consider the bond in question. 
I do not, I cannot, believe that value was ever given by Mr. 
Frederick for the house, either in the shape of loan, as he 
himself says and as the bond purports, or in that of general 
advances to Sanier & Co. as de Bedier insinuates. 

It is therefore decreed that the proceeds of this house be 
divided among the creditors in general ; and that the claim 
set up by Messrs. Gibson & Co. on behalf of their constituents 
exclusively, be dismissed with costs. — (Per 7X^ Supreme Court 
Qf Judicature^ 



Julyy 17. 
Present: — ^Mabshall, J. 
The King, vs. De Bedier, et ai. J^hjj^ 

5,380. 

This action has been instituted on behalf of Government where goods 
to recover the sum of ;^228 5 11 J, being the^balance alleged are imported 
and proved to be due for duties on goods imported at different*"^ deposited in 
times by defendants. It appears that a portion of the goods customV^as^ a 
thus imported was deposited at the Custom House, according security for 
to the provisions of Regulation No. 9 of 1825 sec, 11, as a duties due on 
security for the duties due on the whole importation ; that ^® ^^°}^ *™" 
the goods so deposited, consisting chiefly, if not wholly, of the Uw that the 
French wines, were considered at the time sufficient to answer pledge shall 
the amount for which they were so deposited ; that they not be sold 
would have sufficed for that purpose, if they had realized the ^*^°"* ^^^^^ 
common market price of similar goods, but that, owing to an ^consent'of*^ 
unusual depreciation in value, they fell short of the amounts owner &c., is 
dbe by the sum which is the subject of the present action. controlled by 

No defence is attempted to be made on the part of the ^^s- 9°^ '825. 
defendants, who, it is admitted are insolvent. But an inter- 
vention has been filed on the part of Messrs. Gibson & Co. of 
Galle, as attorneys of a house at Bombay^ on whose behalf 
the intervenients had already obtained a judgment against 
the defendants, and who are therefore interested in defeating 
the claims of third parties on the property which will 
ultimately be divided among the creditors, more especially if 
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1^30* such claims, when substantiated, should confer a right of 
juiy^7. preference over the rest. 

The intervenients, in the first place, dispute the right of 
the Crown to recover at all in this action ; and they make 
their objection on two grounds; — 

First. That the Crown must be considered in this 
instance, as a pawnee> with respect to the property deposited 
as security, and that, as such, its officers had no right to sell 
the pledge without a decree or some authority of a Court of 
Justice, or the consent of the defendants, or, as they. are in a 
state of declared insolvency, of the other creditors. This, it 
is contended, is the general law on the subject, and as such, 
cannot be controlled by implication, and is not controlled in 
express terms by the Regulation ; that therefore, as this 
property was sold without such authority, the Crown was a 
wrong-doer, and cannot now recover the deficiency. 

Secondly. That, as the Collector of Customs has a 
discretionary power, (for this was stated by the gentleman 
holding that office, in his evidence), as to the quantity and 
value of the goods received as security, Government must 
abide by the security as taken, and cannot, if that fall short 
of the amount due, have recourse to the general property 
of the importer ; that no such deficiency was contemplated by 
the Regulation, and that the Government by not taking care 
that the deposit was sufficient to cover the amount of the 
duties, had in effect* deceived the public, who would take it for 
granted that the Crown had secured its own interests. 

With respect to the first points it is unnecessary for me, as 
far as the decision of the case is concerned, to consider the 
general question of the right of a creditor to sell the pledge 
which he has received as a security. I shall make some 
general observations on that question presently, but it is suffi- 
cient for the present purpose to say that, in my opinion, the 
general law is controlled by the Regulation in question. The 
eleventh section directs '* that no articles imported shall be 
allowed to pass the Custom House till the established duties 
are paid, or security by deposit or otherwise shall be lodged to 
the full amount If the deposits be not redeeqaed within six 
months, they shall be sold for the satisfaction of the claims of 
Government, the duties and charges deducted from the amount 
and the balance of money, if any, paid to the owner." 

Not only therefore is the officer of the Customs not pre- 
cluded by this provision from selling the deposit, but he is 
actually enjoined to do so at the expiration of six months^ 
without payment. And if he were to neglect so to do, and 
any losb were sustained in consequence of such neglect> it 
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might be a question whether he would or would not be '830. 
responsible for the danger. It was admitted in the present J" '^' ' 7' 
case that the six months had expired. Xhe nature of 

On the second ground, I am of opinion that the interve- the security 
nients have equally failed to support their opposition to this of a pledge or 
action. I see no reason why the Crown should be considered °io"gage. 
less favourably in this instance than any mortgagee would be. 
When a man lends his money on the security of a pledge or 
mortgage, he usually requires that the security should be such 
as. in common probability would cover principal, interest and 
costs, if ultimately he should be driven to compulsory measures 
to procure repayment. It must» however sometimes happen, 
and the deterioration of property in this Island unfortunately 
makes it a matter of frequent occurrence here» that the property 
hypothecated falls short of the demand. Yet 1 never heard it a creditor need 
contended that the creditor must stand or fall by the security, not stand or 
and could not have recourse against the other property of his ^*" ]^y *^* 
debtor for the deficiency. The only difference between the "^ay^havc' 
two cases,^ is that the person who lends his money usually has recourse against 
in view the profit to be derived from the transaction in the shape the other 
of interest, whereas the receiving the deposit, in cases like the p*^^p^/'^ ^t **-* 
present is purely a matter of indulgence for the accommodation the^dcficicncy^ 
of the importer. And to be sure, if the Court could allow 
itself to be influenced by arguments of expediency, it is evident 
that, if the opposition of the intervenients were allowed to 
prevail on this ground, there would be an end of the alternative 
at present allowed, and the Collector would take care that not 
a single bale of goods should pass the Custom House till the 
duty had been paid upon it in cash. 

Again, there would be no mutuality between the parties, 
if this argument of the intervenients were to prevail. The 
Regulation directs that on the sale of the deposit the balance, 
if any, is to be paid to the owner. Whereas, if the Crown is 
to run the risk of the deficiency in case of failure to redeem 
the pledge, it would be but equitable that it should have the 
advantage of any surplus which might remain. If the deposit 
were to be considered to be an exact and absolute equivalent 
for the duties intended to be secured, it ought, as soon as the 
six months had expired, to vest absolutely in the Crown. 

It has been urged, and very properly, by His Majesty's 
Advocate Fiscal that this was a contract between the Govern- 
ment and the defendants, with which the intervenients had no 
concern and these latter parties could not stand in a better 
situation than the defendants themselves could have done. 
It is unnecessary however for me, after the opinion I have given 
as to the validity of the objections themselves abstractly 
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1830. considered, to enquire whether, supposing them to have been 
juiy^7. entitled to weight, it would have been competent for the 
intervenients to avail themselves of them. I have stated that 
the terms of the Regulation make it unnecessary, as far as the 
decision of the Court is concerned on the present occasion, to 
decide the more general question as to the right of the pawnee 
to sell the property pledged with him. But I am unwilling 
to pass that point over in silence, first, lest any inference 
should be drawn from the present decision in favour of such 
general right ; and secondly, because I wish to acknowledge 
the numerous authorities which the industry, exerted on both 
sides, has supplied to the Court, and which may be of use to 
future suitors in cases similaly situated. 
The right of M. Pothier in his edition of the Pandects ^ bk. i. tit. 5. 

8cii^the"pro-° ^®^' ^^* *°^ ^9» ^^^^ " if the Creditor be in possession of the 
perty pledged Pledge, he may sell it " (supposing the debtor to have made 
with him, default) " without any judicial authority. All that is required 
considered, is /^^/ ^^ g{y^ ^/^ creditor notice^ and that he conduct the 
matter fairly ^ Again '^ if a creditor wish to sell a pledge, 
which has been deposited with him unconditionally as to the 
time of its redemption, he should give his debtor notice three 
times to redeem it, otherwise that it will be sold." At the 
end of the section, indeed, Pothier observes that it had beea 
decreed by Justinian that '* where the mode of selling the 
pledge is agreed upon» that mode shall be pursued : otherwise, 
It shall be lawful for the creditor after notice (ex denuntiathne) 
or by a judge's decree, to sell it at the expiration of two years 
from such notice or decree ": he adds in a note that Donellus 
(de fngnoribus) endeavours to prove the intervention of the 
two years was only applicable to the case of a creditor, wishing 
to be declared the owner of the pledge, that is, that the property, 
on the default of redemption, had vested in himself the 
creditor. And Voet lib. 20. tit. 5, de distractione pignorum 
et hypothecarufiiy seems to agree with this opinion of Donellus. 
In Wilmot's treatise on the English Law of Mortgages, it is 
said that by the civil law, in case of delay of payment, the 
creditor had power to sell the pledge, allowing his debtor two 
years after notice given to redeem it. However this may be, 
Voet distinctly says (sect, i.) that one or more notices (using 
again the word denuntiatio) should be given to the debtor 
before proceeding to the sale, which he observes afterwards 
(sect. 5,) should be conducted in a formal manner, and by 
public auction, particularly if it be of real property ; and he 
carries this principle of publicity so far that he goes on to say 
(sect. 6,) that the mode- of selling pledges which has been 
established by the law of the place, or by ancient customi 
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shall be observed, and shall not be departed from by private '^3o*^ 
contracts between debtor and creditor. So that even a stipu- J" '^' '^ ' 
lation that a creditor shall be allowed to sell by his own 
private authority^ shall not do away with the necessity of a 
public sale :" for which position he cites a case from Neostadt 
p. 24s, which has been also relied upon in this case by the 
intervenients. Ayliffe p. 534, limits his previous more general 
doctrine as to the right of the creditor to sell, and says that 
this should be done by virtue of a judge^s decree. So Domat 
bk 3, tit. I sect. 3 par. 9, thus explains the creditors power of 
selling : " We do not say in this article that the creditor may 
sell the pledge, but only that the pledge may he sold. For 
by our usage, the creditor cannot ol his own authority sell 
the thing he has in pawn or mortgage as he might have done 
by the Roman Law. But the thing must be sold either with 
the debtor's consent or by authority of justice." 

The English authorities^ of which I am only aware of two 
which bear immediately on this point, are more favourable to 
the right of the creditor to sell. In Jacobs' Law Dictitmary 
title PawHj it is said» that if goods are redeemable at a day 
certain, it must be strictly observed ; and the pawnee, in case 
of failure of payment at the day^ may sue them, and cites 
I Roll. Rep. 181,215. A later dictionary of Toralins' adds : 
''but still the right owner has his redemption in equity as in 
case of mortgage,'' citing i Inst. 205. I have looked at the 
authority last mentioned and certainly find nothing to warrant 
the addition of Tomlins. At all events the right of redemp- 
tion, as the Advocate Fiscal has observed^ must be examined 
before the pledge has actually been sold. 

The other English authority is the case of Pt)thonier vs. 
Dawson^ Holt's Rep. 385, in whichjLord C. J. Gibbs, is reported 
to have said that ''when goods are deposited by way of 
security to indemnify a party against a loan of money, the 
lender's rights are more extensive than such as accrue under 
an ordinary lien in the way of trade. It may be inferred that 
the contract was this ; If I, the borrower, repay the money, 
you, the lender, must redeliver the goods, but if I fail to repay 
it^ you may use the security I have left to repay yourself. I 
think therefore the defendant, the pawnee, had a right to 
sell." 

The authorities to which I have alluded and the greater 
part of which were cited at the bar, are not, it must be confessed^ 
so conclusive or so consistent with each other as might have 
been wished. But thus much may, I think, be inferred from 
them, that though the lapse of two years may not at this day 
be required to intervene between default of payment and the 
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"830' sale, yet that it would be much more prudent, as Vander 
J«Jy>J7« Linden in his Institutes p. i8o observes, for the creditor to 
obtain the authorization of a Court previous to proceeding to 
a sale. That some sort of notice is necessary to be given to 
the debtors, appears to be agreed by all the authorities from 
the Civil Law. And from the use of the word denuntiatio^ I 
should say that there should be something more than a mere 
intimation in the ordinary sense of the word. A citation to 
the Court having jurisdiction, answering to the English term 
'^ rule to show cause^^ would, as it appears to me, be the mode 
which would most satisfy the force and meaning of the Latia 
expression. 

To return however to the case immediately before me t 

the judgment of the Court is that the opposition of the inter- 

venients be dismissed and that the Government do recover 

against the defendants the sum of ;^228 5 11^ which has been 

proved to be still due for the duties. 

The Crown, as Judgment having been thus given for the Crown, the 

creditor of an question arises as to the right of preference over other creditors, 

insoivcntestate, ^^ Advocate Fiscal insisting on the general rule, that the 

enSaiVightover Crown is entitled to a preference till the subject's execution is 

other creditors, Complete ,^ Mr. Staples, on behalf of the intervenients, contend «^ 

in respect ing that no such preference exists in the present instance, from 

dLfc? uxeToJ* ^^ defendants being insolvent. 

" "tribute?*^ ^^® principal, indeed I may say, the only authority cited 

on the part of the intervenients^ which goes the length of 
supporting thi^ denial of the ordinary rule of preference, is the 
following passage in Vander Linden^s Institutes, lib. i ch. I2> 
sec. 2. p. 174, according to the English translation lately 
published by Mr. Henry, After stating (among other instances 
in which the law gives a tacit right of mortgage to the 
Crown on the goods of those who are in any way employed 
in the collection of the Revenue), the author is made to 
continue thus: — 

"In other cases, when the Crown is a creditor with others 
of an insolvent estate, it has no further right than other 
creditors," for which latter position is cited a Resolution of 
the States of Holland of 25 th February 1678 in the Groot 
Placaat Boek" 3. D. page 591. That resolution has, lam 
assured, been faithfully translated, * and as far as I am able to 
understand the purport of it, by no means supports the dictum 
which Vander Linden, or the translator, has pronounced on 



* The translation of this Resolution forms part of the Records of the Supreme 
Court, and will be found in the Appendix to these Reports, — £o. 
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its authority. It appears from the preliminary matter which ^830. 
forms the much greater part of the instrument, the Resolution J"Jy»_J7- 
itself being very short, that a question had arisen whether the 
management of a certain insolvent estate should remain with 
the Scheepen^ the Court of ordinary jurisdiction, or should 
devolve on certain commissioned judges who claimed the fight 
of superintendence. It was a question of jurisdiction rather 
than of preference, which latter point indeed was left to be 
decided by whoever should have the management of the estate. 
Accordingly, the Resolution decrees *' that in case of insolvency 
of any estate, of which the States might be one among other 
creditors, in such a case the said States cannot be considered 
otherwise than in privatorum loci in all judicial acts done with 
respect to the said estate ; and therefore the ordinary judge of 
the place must, with the concurrence of the creditors, allow 
the appointment of a curator, for the administration and sale 
of the property, the depositing of money, the proceeding about 
the right of preference &c. 

All that appears to be decided by the Eesolution is, that 
Government shall not sit as judge in its own cause ; that if it 
have a right of preference (a point not decided by the Resolu- 
tion), it must be content to receive that privilege as awarded to 
it by the ordinary tribunal. It is remarkable that the words in 
Vander Linden, **in other cases'^ are put in contradiction 
to the cases contemplated in the preceeding passage : namely^ 
cases of claims against persons employed in the collection of the 
revenue. The passage therefore, which is supposed to rest on the 
authority of the Resolution, must be intended to apply to claims 
against others than those employed in the collection of the 
revenue ; whereas the estate in 'question in the Resolution 
is expressly declared to be that of a late Collector of the 
Revenue. 

With the exception then of this doubtful authority from 
Vander Linden, the writers on the Civil Law, which have been 
cited and whom I have consulted, agree with the rule of pre- 
ference as it exists in England. And I shall simply content 
myself therefore, with referring to the respective authors :— 

Pothiety lib. 49, Pandectarum^ tit. 14, de jure fisd^ sec. 
39, 40. Voet ad Pandectas^ 20, 2, 8 et seq, Heineccit Eiem^ 
jur. citnlis, 49, 14, 290. Qroofs Inleidingy 2, 48, 15. Vander 
Keessel ad Groiium^ 2, 48, 455 and 456. Domat^ bk. 3, tit. i, 
s. 5, per 18 et seq. Wood's Civil Law^ p, 220. Van Leeuwen^ 
P« 358, 9 and 360. 

It is therefore decreed that the present claim be satisfied 
out of the property of the defendant in preference to other 
creditors.— (Per The Supreme Court of Judicature), 
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1830* November, 10. 

Present : — ^MARSHALL, J. 
Qihdon, et al. vs. Bod^mf». 

t. Registration This action is brought by the attornies of E. J. Scott, who 

of Minute of js the executoF of John Scott, to recover the sum of £^40 being 

Annuity, ^j^^ arrears for 28 years of an annuity of ^30, granted by the 

a. Provisional defendant to the testator by deed, dated 20th April 1801 and 
judgment, executed in England, the defendant having quitted England, 
as the plaintiffs allege in the libel, in 1803^ from which period 
no payment of the annuity has been made. 

The defendant by his answer avers (ist) that no memorial 
of the annuity deed was enrolled in Chancery within 20 days 
from the execution thereof, as required by statute 17 Geo. iii 
ch. 26 ; (2nd) that the deed was obtained by fraud, that the 
grantee and others falsely represented to the defendant that 
he should receive the full consideration money of ;^i8o, whereas 
the defendant was induced by fraud to return a great part of 
that sum whereby the deed became void. 

With respect to the^rst ground of defence, I am compelled, 
though with some reluctance, to say that the opinion which 
I entertained when the case was first brought before the Court 
and which I then intimated to the bar, remains in substance 
unaltered. The statute already adverted to, which is the act 
which must govern this case, required that a memorial of 
every annuity deed of a nature similar to that in question 
should be enrolled within 20 days after its execution, on pain 
of nullity.* 

The defendant avers that no memorial has been enrolled; 
the plaintiffs assert that a memorial was enrolled in due time, 
to wit, 9th May 180T. It is for the plaintiff therefore to prove 
the afQrmative which they have taken, and necessarily taken, 
upon themselves to make. Has then that affirmative been 
proved ? The only evidence of such enrollment is the following 
endorsement on the deed: — 

** A memorial of this deed was enrolled in His Majesty's High 
Court of Chamrery, the 9th day of May> in the year <^ Our Lord iSoi , 
D. Drew." 



* As to the present law on the 8ubject| see 17 and i& Vkt, c. 90, and 18 and 
19 Vict. €• 15.-^0. 
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Who this D, Drew is, or was, by whom this memorandum J830, 
purports to have been made, whether he was a person duly November, loi 
authorized to make such indorsement or whether this be really 
his signature, there is no evidence whatever to shew. If, ii\deed « 
it had been proved that he was the clerk of the enrollments 
on 9th May 1801, and that it was his duty to make this • , 

endorsement on the deed, or even if the certificate purported 
to have been signed by him in that character, the Court would 
probably have felt justified, under the authority which has 
been cited of Kinnersly vs.- Orpe^ Douglas 56, to declare this 
certificate sufEciently authentic. But giving the fullest eflfect 
to that decisiorj and to the analogy which Mr, Justice Buller 
draws from statute 27 Hen. 8 ch. 16, it must be recollected' 
that the opinions both of Mr. Jjastiee Bulleraad iMr, Justice ■ 
Willes were founded on the fact that the memorandum was 
the certificate of the proper officer, and not of a private person 
as had been contended at the bar ; the signature in that 
case was ** J.. Fury, Auditor"? and this principle is fully 
recognized by Mr. Phillipps in his treatise on Evidence vol. I. . 
3lIO, 3rd. edition, provided that instrument offered in evidence be.: 
a u t he n t i cated by the officer appointed for that purpose. Whereas 
here, there is nothing but a bare and gratuitous presumption 
to lead the Court to suppose, that " D. Drew " was more than 
a private unauthorized person. 

This defect in the plaintifTs proof ' can only be remedied 
by a commission to examine witnesses in. England, and of 
ttial commissiv>n thedefendant,on whom, it is scarcely necessary 
to say, lies the burthen of substantiating the second, ground of 
his defence, can avail himself.- 

The necessity of' such a commission having become 
apparent,, the plaintiffs counsel has -moved that the defendant 
may be oonapelled, either to pay into the Court the amount, 
or at least to give security for the payment of it, if it should 
be ultimately decreed to 'the plaintiffs. The defendants 
Ftoctor resists 'this application on four grounds : — 

ist. That the practice of demanding Namptissement or whether the 
provisional payment is antiquated and obsolete. practice of de- 

2ndly. That it has been superseded by the 28th clause manJing 
of the Charter of 1801, which provides another mode of ^^'^i?''^*^"* 

. , * r ^i_ r i_ 1 i_x 's obsolete, 

security,, by arrest ox the person of the debtor. 

3rdly. That A^£i/w^^Iy.ww^«/ca.nfionly bejdemandedowhere 
the debtor admits his liability ; and 

4Jthly. That it cannot be decreed where fraud is alleged 
against the olaimant, as in the present instance. 

With respect XoXhe first and more general ground, 1 
certainly see no reason for considering this practice as abs«;lute.- 



162 

1830. It is treated of by all the civil law writers whom I have been 
Nove mber , 10. able to consult, and Vander Linden, who published his //^^/^V^/^s: 
as late as 1806^ speaks of it as'a custom frequently in use, and 
considering the very brief and elementary nature o£ the work, 
lays down very clear and distinct rules for deciding in what 
cases it should be granted. 

The necessity of affording such provisional security to- 

creditors suing at this distance from the scene of the original 

transaction, applies with peculiar force, and it would be easy 

to mention cases in which a refusal to grant such precautionv- 

ary relief would amount to a total denial of justice.. 

Whether Nor, secondly^ do I consider that the 28th section of the 

Namptiuement Charter has superseded, or in any wiy affected this mode ofe 

.„!! IIa proceeding. That clause declares in what cases a warrant o£ 

•uperseded *^^°. . jfj i -ii 

by the Charter arrest may issue against a defendant, and prescribes the course 
of 1 801. of proceeding on such warrant* But it does not make that 
process substitutionary of those which exist by the commoa 
law of the Island, and which remain untouched by the Charter^ 
There are other reasons besides these which the Charter 
' specifies as grounds of obtaining a warrant of arrest, which, 
may often make some measure of precaution necessary to- 
secure a debt during the long interval which must elapse^ 
before evidence could be procured from Europe I need only 
give as an example the possibility of the death of a defendants 
It is true, as has been urged, that the Charter as it now stands,, 
allows of the arrest of any defendant, whether suspected of aa 
intention to quit the jurisdiction or not, for a debt which is 
sworn to exceed Rds. 100. But I can never admit that this 
extensive and extraordinary power of arrest is given to the 
exclusion of the milder course of proceeding prescribed by the 
ordinary rules of the civil law. And here the passage which 
has been cited from Voet (42, t, 12) on the part of the plaintiff 
is in point, to show that this application may be made in the 
progress of the suit, if the plaintiff has reason t [to apprehend 
a longer delay than at first appeared probable. Whereas the 
Charter of 180 f, literally adhered to,, would seem to contemplate 
only an arrest issued in the first instance> in lieu of the 
common citation. 
Whether an ^^ answer to the third ground of objection^ it would he 

admission by sufficient to say that in the present instatice> the defendant 
the debtor of admitted in Court that he believed the signature to the deed, 

X The rest of the Judgment is missing in the Minutes of the Supreme Court^ 
but I have been able to restore it from the late Mr. Lorenz's treatise on Namptisse- 
mentf (now a very scarce work] in which the present judgment is printed in extenso^ 
The part so restored I have placed within brackets. —En. 
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and to the receipt endorsed upon it, to be his. But I am very 1830. 
far from agreeing thai such admission would be indispensable November, 10. 
to the success of applications like the present. According to j^jg lij^bnity it 
Voet, (tbid^ s. 7) even if the defendant positively denies his indispensable 
signature in open Court, the decree of provisional payment is to a prayer for 
only to hQ postponed, until the plaintiff &hall prove the defend- •^-a*'/''"""^^^ 
ants signature. If, therefore, thai fact be proved in the first 
instance by other evidence, the admission or denial of the 
defendant would be of no importance. 

TYlq fourth and last objection proceeds on the fallacy of ^^***^5 * ^V* 
supposing that a bare allegation of fraud is sufficient to bar frauFiTsuffi- 
the plaintiff of his claim to this relief. On this branch of the cient to bar 
subject, Vander Linden says — *0n the part of the defendant, Nam^tiisment^ 
to prevent provision or Namptissement being decreed against 
him in such cases, he must produce such counterproofs as 
appear to the Judge to render it probable that the plaintiff will 
not succeed on the merits' Instil. 3, i, 12. Indeed, if this were " 
otherwise, and a naked averment of fraud were deemed a suffi- 
cient answer to the application, no European creditor could ever 
hope to avail himself of it, unless the debtor here consented to 
it. There is a passage in Voet (42, i. 9) which appears to me to 
bear closely on this objection : — *Nor will the exception, that the 
sum mentioned in the instrument has not been paid, avail the 
defendant, if, by renunciation of that exception' (and I cannot 
but think that in the present case the defendant's own 
signature to the receipt of the consideration in six banknotes, 
the number and value of each of which are specified, is fully 
tantamount to the renunciation required by the civil law), 
* or by the lapse of two years, if no renunciation have been 
made^ the burthen of proof should be thrown, not on the 
plaintiff, but on the defendant who pleads the exception &ca.' 

The Court is of opinion that the plaintiffs are entitled 
to the security for which they have applied; and it is therefore 
ordered that the defendant do either pay the sum of £^^0 
into Court, to abide the result of this suit ; or else that he 
give security for such sum as may ultimately be decreed to be 
due, if any, should be so decreed]. — (Per The Supreme Court 
of Judicature), 
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i832. 1932. 

.r April, 16, 

April, 16. 
Tresent : — ^RouGH, J. 

^CUbson, V8. AMand and Boyd, 

^i. Admissibiil- This case has been brought before the Court by the 
ty of a deed litigating parties with i?reat fairness and simplicity. 

under ccrtsin ^^ r j 

circumstances. '^^^ Assignees of the estate of Palmer and Co. late e?f 

Calcutta bring their suit here against the assignees of the 

2, Fradtilent . estate of Messrs. Beaufort and'Huxham; and on both sides 
preference. :all teChnical and other objections in respect of the proof oi 

3. Whether ^^® characters in which they each appear being waived, the 
mortgages of sole question has been narrowed, by consent, to the enquiry, 

immovable pro- whether a Certain deed or instrument bearing date March 2nci 
perty have to j §24, pur porting to be a con veyanceof certain premises, situated 
notarfaTly^&c. ^^ ^^^^ Island <is or is not a valid or binding deed. 

An objection was at the opening of the case early taken 
against the production in evidence of this deed at all, on the 
ground of its being deficient in the requisite stamp imposed 
here upon all deeds of transfer and other special writing by 
our Government Regulations. Stamps upon instruments exe- 
cuted in Calcutta were in 1824 not requisite. 

It appears however that the deed, which is the subject at 
our present investigation, though pwobably prepared in Calcutta, 
was partly and finally executed in this Island. Proof never- 
theless being given that none of the parties of the house of 
Palmer and Co. were during this transaction commorant or 
resident in Ceylon, and at the same time it not appearing that 
Gibson and Read were attorniesfor that house for all purposes 
whatsoever, the Court adjudged in favour of the admissibility 
of the instrument, treble stamp duties being paid upon it, 
within the purport and meaning of section or clause 15 o:f 
Regulation No. 7 of 1823. With the correctness of its decision 
upon this interlocutory point, the Court has had full reason 
to feel satisfied since this case has been gone into further- 
for it is beyond all .,doubt upon the evidence adduced, that 
not only were the partners of the house of Palmer and Co. 
not commorant and- re«i4eiit in tki« island, but that their 
attornies here for all common and usual purposes, Messrs. 
Gibson and Read, were tininformed at the time of this transac- 
tion. Nor indeed did it appear since the admission of the deed 
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in evidence, that any design to avoid payment of the duties i^s^- 
originally existed in the minds of the parties at the time of the ^l**^» *^* 
execution of such deed, such design the Court would have 
held to he a fraudulent ingredient in its concoction and would 
'have decided so accordingly. 

The real objection however made, since the admissibility 
of the deed being determined on, is that it was a deed 
fraudulently obtained to secure an undue preference, and 
therefore void — and that it is also void, because although it 
be a deed meant to pass iraraovable property, it yet hsis not 
been passed notarially, or with an observance ofif the forms 
•required by the law of the Island. 

The objection on the ground of a fraudulent preference is, 
_^f^, to be disposed of. Now,it is not denied, but that a large 
debt was due to the house of Palmer & Co. from the house here, 
a debt in fact dae to the house. of Palmer & Co. not only from 
the conjoint house of Huxham and Beaufort, but from Huxham 
»and Beaufort, severally. Not only has a judgment been 
obtained here in this Court, October 27th 1830, against Mr^ , 
Beaufort but atlso (December 8th) against Mr. Huxham. These 
judgments are of ^course both unsatisfied, but a debt stands 
< confessed. 

•It is urged however that a fraudulent preference must be 
inferred, because although the instrument ot mortgage bears 
4ate 1824, yet the title deeds of the houses intended to be 
-secured to Palmer &, Co, were not put into the hands of 
Messrs. Gibson and Read, the then attornies of Palmer & Co. 
until October 1^30. It is further urged, that it must be 
concluded from certain letters addressed by Messrs. Palmer 
Jk Co. t-o Mr* Beaufort, dated 14th July 1825, aoth July 1825, 
and 6th September 1830, that they were cognizant of the 
^embarrassed position in which Mr. Beaufort stood ; and were 
a party to fraud in not earlier possessing themselves of the 
title deeds. 

The Court has perused these letters with attention : they 
are letters of business, but yet shew no unkind feeling towards, 
or want cf consideration for, the convenience and accomodation 
of Mr. Beaufort. 

The house of Palmer and Ca had in fact, as it had reason 
to suppose, in a degree secured itself by the deed of 1824. By 
the delay in obtaining the possession of the title deeds, it 
cannot be shewn, that any one was especially injured : for in 
respect of the houses themselves, no assignment ot them, as 
far as the Court is informed, has ever been attempted to be 
made, save to Palmer and Ca* and the letters are written in a 
tooA, evincing a hope and almost an expecUtiaoi that the 
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tJs*. alTairs of Mn Beaufort might be retrieved. The deed executed 
'^^HIl, * 1824, naturaJly enough was not sought to be made available, 
until an absolute necessity arose. The Court cannot find any 
'legal fraud in this and, as to any preference shewn to Messrs. 
Palmer & Co. by Mr. Beaufort, what was at last done, was 
clearly done, because it was unavoidable. The house of 
Palmer & Co. through Messrs. Gibson and Read, enforced at 
lasltt what might have been enforced sooner: as to Mr, Beaufort 
himselt, there was no voluntariness on his part: under the 
urgency of his circumstances, he completed what he had 
undertaken to perform long before. 

Dismissing therefore the objection, founded on the sug- 
gestion of an illegal preference, there remains to be considered, 
that other objection grounded on this not being a notarial 
instrument, nor one executed with due sufficient solemnities. 
The-state of The Court at first, certainly, entertained much doubt upon 

the Law of this. From a case heard and argued before the Privy Council 
^^th^oV^r at ho"^®"*"that of Vanderstraatenvs, Th£ Government of Ceylon^ 
nance No. 7* of ^®^^^®^ Jtine 15th 1829 — we leam (I know not whether a 
1834) as to different opinion ever obtained here) that the Supreme Court 
mortgage of and the High Court of Appeal have not introduced here fully 
*?"h^***\"' and generally all English Law as subversive of the Colonial 
nities required" ^^ before existing, but on the contrary that both (Courts) by 
therefor, the Charier are directed to proceed according to the positions 
and bearing of the Dutch Law previously established. Many 
changes in, and contradictions to, the Charter have from time 
to time occurred, but this, as declared by the Lords of the 
Council in the case above cited, must still be taken to be a 
fixed and undisturbed principle. 

Now by the Dutch Law and usage, a mortgage of immov- 
able property was effected only by an instrument passed with 
notarial solemnities of the highest and gravest nature. It was 
the custom to acknowledge a mortgage deed before the 
President of the Civil Court of Justice, or its Secretary and 
Commissaries : without this form being observed, the deed 
invested the mortgagee with no preference. Even other deeds 
and writings of less weight and importance were required to 
be executed and acknowledged notarially. 
* In consonance with this undoubted doctrine, in a case 
Gerhardusvs. Sutherland^ this Court (Sir Alex. Johnstone, being 
then, as it should seem, the sole acting Judge), held a mort- 
gage bond, because not notarially, but only individually, signed 
and witnessed, invalid and of no effect, awarding costs of sui^^ 
against the defendants, who produced it. 

Now, this case was certainly ooe of much hardship. It 
appeared by the evidence in that case that, almost from 
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necessity^ under the circumstances of the Settlement, mortgages 1832. 

between European individuals had ceased to be executed with Ap ril, i ^. 

the before established formalities>.and in their place had been 

signed and delivered, privately and interchangeably, without 

any intended or imputed fraud. The Civil Courts of Justice 

and those of Land Raad were superseded, first^by the surrender 

of the Colony to the English, aiid the proclamation of Governor, 

North, 1st of March 1801,, and afterwards by the introduction 

and establishmeat of the Supreme Court of Judicature, a 

Board of Coraniiissioners was established by whom a Registry 

of mortgages and deeds was kept. This^ however, was abolished 

in 1805.. The Supreme Court (created by the King's Charter)^ 

was, it may be thought,, too high for deeds (^s heretofore in the 

lesser Courts scattered throughout the Provinces) to be framed 

and passed before it : and mortgages and deeds were passed^ 

for some lime^by means of printed forms forwarded in blank 

by Government to the Registrar of Lands and by hixn filled up;. 

upon the abolition of the Office of the Registrar of Lands,. 

they were executed in a great measure privateKy, without 

reference to the previous established law. Nevertheless, the 

law being referred to in this case,, the mortgage bond not being 

notarially executed, was declared invalid. 

We are now arrived at that point of the case,, when it must 
needs be asked, is the deed in question before us void and of no 
effect, because not solemnly as heretofore^ nor notarially^ 
executed I That during the thirty six years, since which this 
Island has become a British possession,, there has not been 
exerted, during the rule of the Governors successively stationed 
here, though a well meant, yet a toa great, spirit of legislation 
(more especially, when it is borne in mind, that the Legislator 
has been sole and single)/ may perhaps scarcely be affirmed^ 
Some change, Ji0«^ alteration, in the law and rule of all ceded 
Colonies, is inevitable, from the mere circumstance of a 
transfer of dominion. Whether, occasionally, however, some- 
what more may not have been attempted here with the best 
intentions, than was absolutely necessary or expedient,, it is. 
not for a Court of Judicature to say : it is its province to deal 
with law as it is found here. 

The Bankrupt Regulations themselves of i8q6, benevo- 
lently meant as they doubtless were, nevertheless were scarcely 
called !or by thewantsof iheSettlement,.in as much as two com- 
missions in cases of bankruptcy alone have issued since ' that 
date. This suit arises out of the second commission issued, 
within the Island. They have intermingled with,, and may 
be holden to have superseded, the Dutch Mandamcnt of 
Sovereignty of their High Mightiness, the Writ of Cessio 
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r832. Bornorum ; yet so beneficial may they be made hereafter, that 
•^ P"^> ' ^' it would be an act of culpability (certainly of weakness).* The 
impugning them, they have been decided on as existing law 
by the Lords of the Council. These Regulations however give 
no aid to our enquiry, as to the present instant question,, for 
they only state clause 29, that claims notarial bonds, mortgages 
and executions obtained before the appointment of Commis- 
sioners shall be preferred to those of other creditors. 

But though the Regulations themselves say nothing of 
the validity of deeds not notarial — ^yet there has been pointed 
out a clause in the Governmental Stamp Regulation of 18 17,. 
(No. 2), which certainly bears upon this strongly. It is there 
enacted and declared,, that it shall not be necessary to the 
validity of. any conveyance, lease, or deed of mortgage, that the 
same should be written or executed before,-or registered by,, 
any notary p-ublic or other ofGcer,.,and the same clause has- 
been repeated and enacted in the Governmental Regulation of^ 
i823.(iNo. 7), although true it be that in i824,a later Regulation^ 
has reverted to, and restored the force of,, notarial- executions. 

As this clause then wa« found in regulatory enactments, 
seemingly having relation toother objects than the declaration 
of a general law adverse to that before established, it appeared 
to the Court incumbent on it as a matter of duty to enquire,., 
to what extent an alteration of law was really in view of the 
legislating power here of the time. All papers, it.is mere justice 
to the now Government to say,, at all connected with these 
enactment*, have been copiously and freely communicated to 
the Court;, and in justice to the past Government of 1^16,. 
I am bound also to say that no pains were spared,, no inform- 
ation unsought, and no considerations passed over at the time,, 
which could at all avail,,as to the settling the tendency and 
utility of the measure then proposed for adoption^ It certainly 
was^xn the mind and view of the then legislating power to 
render valid all deeds and mortgages, though not passed before 
a Notary, and'it is clear from the extensive 00m munioat ions 
made and con&ukations held,- that the case decided (and rightly 
decided)' in this Cou-rt of Gerkardus vs^ Sutherland was con- 
templated at the* moment as shewing a remedy to be required 
against the recurrence of any similar hardship. I cannot 
consider it either as an hasty or injudicious alteration of the 
law at that time,.though twere it so) I shouM now deem it 
necessary to affirm it \,o be law notwithstanding,. for the words> 
admit of no^ other interpretation. 



* The whole of this paragraph' is < very defective. — £0^ 
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But the truth is, it "was no regnlalion wantonly or '.^**^ 
heedlessly enacted, but one called for and demanded by the ^^^^ 
altered circumstances of the territory. It is impossible therefore, 
inrith the knowledge which the Court possessed, for it now to 
say, that the second objection, namely, that the deed is invalid 
because not notarially executedi cannot be supported. Some 
observation has been made, upon the words of the clause in 
the regulatory stamp acts> reservatory of the preference to 
notarial writings by law established. This Court, having to 
deal with no question at present raised as to preference, thinks 
itself not called upon to explain what is meant by these 
expressions. It is enoughs that it adjudges, as it does, this 
deed to be valid. 

One or two points,.circumjacent and skirting the question Obscrrations 
especially under discussion, the Court thinks, it may be well *" respect of 
to notice. Il has distantly been conveyed, rather than con- '^bankruptcy" 
tended (though not by the party defendant, who has wisely 
acquiesced in the juribdiciion), that this Court has in truth no- 
power to entertain the case at all : it would, were it so, be 
curious. Whether the Bankrupt Regulations were or were 
not prematurely passed,.in derogation of the Dutch Sovereignty 
vested in the Crown of England, it is not necessary now to 
enquire. But with reference to the Regulations, under which 
the two commissions alone issued, in both has notice of their 
issuing and of their existence been expressly given to this 
C^ urt ; in 1816,. under the first issued commission against the 
estate of Longlin, the assistance of this Court was sought for 
and obtained :. the Advocate Fiscal brought here successfully, 
his action on the behalf of Government against that estate. 
Can it be imagined that the Government would seek, from the 
instrumentality of. this Court, and receive a benefit, yet deny 
to it the power of administering right according to its con- 
science when another party claimed such at its hands ? It 
cannot be supposed. Yet another point incident to the out- 
lying parts of this discussion. It has been objected, that 
the bankrupt laws having been introduced here as a systematic 
whole, they should be treated as an whole, an English 
systematic whole. This Court does not consider itself at 
liberty so to do. Had any defect in proof been urged against 
the acts of bankruptcy alleged under the commission, the 
Court would have given time to the defendants to prepare 
themselves for the support of such and have stayed proceedings, 
but it would not have dismissed the plaintifFs libel, because 
notice of an intention to dispute these acts had not been 
given. 

Lastly^ the Court considers and adjudges that this deed ot 
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1824 being valid^ the contract of mortgage is not vitiated aa 
the supposition that the plaintilTs were not possessed of th« 
title deeds of the premises mortgaged until after even the 
first act of bankruptcy had been committed. The property 
by Dutch Law is not divested out of the bankrupt from the 
time of the act of bankruptcy, as is the Law of England, but 
from the time of the concursus credtiorum; that is,, when ai> 
actual assignment has taken place in pursuance of the appoint-^ 
ment of curators. The deed of i824.having long preceded this^ 
the Court is of opinion that the right to the premises in. 
question did not devolve upon the Commissioners, and it 
therefore now pronounces its decree in favor of the plaintiflfe.— ^ 
(Per The Supreme Court of Judicature),. 
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August. 4. 



Present : — ^RouGH, J. 



Pcmtma Natchea^ et ah v$. Tanga Owmmay et aL 



Where an In this Case, which is addressed to the Court in its equitable 

execution is jurisdiction, there are facts disclosed in the bill of complaint 

Tolirt agairt*" fi^®^» w^^^h undoubtedly have not received that full and 

property in the Sufficient answer which might be desired, and it would be very 

custody of difficult to say, that the bill can be at once dismissed. A requisi*- 

another Court, ^ion has been made to the Fiscal of Colombo, calling upof% 

It will be j^j^ |.Q ^^j^g Q^j. execution against property now in the custody 

the latter, of ^his Court, and such execution is stated to be in pursuance 

though not of a judgment obtained in the Provincial Court. It is alleged 

having appellate by the bill, that this judgment was obtained by fraud. This 

vlrAfformer ^^^^^ ought to pay all respect to the judgment of the Court 

to grant the ' bclow, and is disposed to do so. But when fraud is averred*^ 

parties an issue suspicious circumstances betray themselves, none of which 

on allegations could have been known to that Court : there does seem reason 

of fraud or £qj. saying, that monies deposited in this Courts should not be 

inquiry&c. and taken out of it, through collusion, nor without a full investi- 

to entertain gation of the subject matter, so that the conscience of this 

itseifthe trial of Court, may be satisfied in respect of its future course of 

that issue, or proceeding. The Court is of opinion with reference to the 

other Court to ^o^^s of the Charter, and the meaning put upon them by the 

be tried, decisions of the Judges of the Supreme Court previously sitting 

here, that it has a jurisdiction sufficiently wide to embrace this 

case. 

It is not its duty, neither is it its design, to interfere with 



171 

the jadgment of the Provincial Court, that judgment can only «^3a. 
be set aside on appeal by the High Court; but this, the ^"^"'^' ^ 
Supreme Court may and ought to do, (should there be found 
Igrounds for interfering) ^ro/^ci? the fund, placed for the benefit 
t>f all parties, in consequence of the letters of administration 
faken out, under its care and safeguard. 

The Court is disposed to grant the parties an issue : it has 
«ach proper confidence in the Provincial Court, that it would 
he content to leave the trial of that issue to that Court, subject 
to the finding being returned by that Court here. 

As this mode of proceeding might however be encumbered 
and delayed by the appeal of the dissatisfied and unsuccessful 
party to the High Court of Appeal, a measure which this 
Court would be slow to injoin any party from recurring to, it 
seems preferable for this Court to take the enquiry into its 
own hands. Issues have been granted and tried here before, 
and the Court therefore directs that it should be so done now. — 
^Per TiSftf Supreme Court of Judicature.) 



Cuylenberg^ vs. De Vos. 

In this case, the complainant Mrs. M. A. Daniels, widow Trustee deed, 
t)f W. H, Vail Cuylenberg, prefers a prayer addressed to the and rights of 
^equitable jurisdiction of this Court, requiring that a payment «urviving 
Tpay be made to her by trustees of certain monies in them «?<>»»•«* 
vested for her use and benefit, and which, her husband being 
dead, she now lays claim to. The surviving trustee appears, 
and is ready to do whatsoever can in justice be required, 
desiring however to take the opinion of the Court, whether 
his trust, notwithstanding the death of the husband, can be 
considered as executed and expired. There is no particular 
difficulty in the case, further than that which arises from the 
deed being drawn in an English form, and with the usual 
intervention, according to English practice, of trustees. The 
form of the deed of settlement is however, the Court is informed 
by its officers, not frequent upon its records, and may therefore 
require some little attention to be paid to it. 

The legal point arising out of it is clear. Mrs. Daniels, 
widow of Van Cuylenberg, is not altogether borne out by law 
in the assertion, that the indenture does not speak of any 
provision for the children of the marriage, and that therefore the ' 
whole sum vested in the trustees is hers. It is contended by 
the counsel of the trustees that this is a casus omissus, and 
several not unapt cases are cited to prove, that where commu- 
nity of property is in an ante-nuptial contract excluded, each 
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^ts%4 contracting party takes his or her own admitted property, but 
A ugust, 4, in omitted cases, that is, when the marriage is dissolved (as it 
is by the death of one of the parties), it becomes an omitted or 
un mentioned case, and then such should be decided not 
according to the common law, which excludes community of 
property, but according to the law of this country, by which 
community of property is established and introduced ; the 
contracting parties are not to be presumed to have departed 
from the common law of the country, further than they have 
already expressed in the aate-nuptial contract itself. 

It does not however appear to the Court necessary to give 
effect to this reasoning to the extent asked of its being a casus 
^mtssuSf because it seems to the Court that children of the 
marriage are contemplated by the terms of the deed itself: it is 
provided that in case the husband outlive the widow, he shaU 
take a life interest in the monies secured by the deed, which 
shall upon his death devolve upon the child or children of the 
marriage with Maria Daniels. Now, although the sum secured 
to the trustees was undoubtedly the property of the father of 
Maria Daniels, and by him meant to be secured for the use and 
benefit of his daughter, not subject to the control of her 
husband, yet an equity must be taken to have meant to be 
reserved by this deed in favour of the children of the marriage 
(should there be any) outliving that daughter, the wife of 
Henry Van Cuylenberg. The implication, the Court thinks, is 
plain and unavoidable: and indeed so sensible is the complainant 
herseh of what is due to the interest of the child, that she 
he I self makes a proposition! as to the provision to be made for 
him. The second chap, of the second book, Quesiionum Juris 
Privati of President Bynkershoek has many useful observa*- 
tions referrable to this subject. 

The Court is of opinion, that this cannot be considered 
as merely optional on her part ; it thinks itself bound to decree 
that the trust is not yet fulfilled and executed, but that the 
child surviving of the marriage is entitled to an half share 
of the trust fund : the Court, further, referring it to the 
master to consider and examine the accounts rendered by the 
trustee, and to report, when and how such half share can beat 
be appropriated to the use and benefit of such child, and then 
a transfer be made to the complainant, Mr. Van Cuylenberg, 
of the remaining half. — (Per The Supreme Court of Judic0r 
ture,) 
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Ufa/rshaUy ei ah vs. Executors if Wallbeoff. 



i»3i. 
August, 4^ 

This case is not without its difficulties, and it will be a decTcondi- 
^ecessary especially to consider the manner and form, in tioning pay- 
^wrhich it is brought before this tribunal, so that a safe conclu 
^ion may be arrived at. 



against her, 

and divorce 

granted in 

consequence 

thereof. 



ment 
of alimony to a 

The plaintifTs suing, as the trustees of a female, (who, ^hc pendencjfof 
though now entitled to another name, is unfortunately too a suit for di- 
■^ell known to the general records of the Court), seek to recover vorce, and also 
iiere on her behalf certain arrears due and unpaid, upon a deed ^^'n'^asfheT 
''executed by the late John WallbeofF, her husband. The promolent* 
trustees have performed no more than their strict duty in «haii remain in 
-allowing this action to be brought, as, on the other hand, the th« Civil Ser- 
-•executors of the last will of Mr. Wallbeoff have done no more ][J,j*'b"„J^n^** 
than theirs^ in submitting to the Court such objections as ^^^ though 
•oct ur to them, why these arrears under the circumstances the charge of 
-should not be recovered against them: they have done no more adultery ha« 
than what probably, were he living, Mr. Wallbeoff would ]^^" P'^^^,^ 
iiave done himself. They have indeed pleaded that the bond 
is not his, probably through precaution and in compliance 
•with form, and further they have said that it is void for want 
of a consideration? The bond is in existence and ts hisx and 
the first question therefore which arises is,— is there not upoft 
the face of it a consideration: it seems to the Court, there is. 

This action is instituted upon a bond drawn in an English 
form, and is brought before the Court in its ordinary course 
of civil jurisdiction. The indenture itself recites that a suit 
was then pending in the Supreme Court here, on its ecclesias- 
tical side, at the promotion of him, the said John Wallbeoff 
against the said Jane, for a divorce a mensd et thoro ; that by 
an order of the said Court, alimony was decreed to the said 
Jane, during the pendency of the suit, and it agrees to the 
•continuance of the payment of two hundred pounds per 
annum, as or in lieu of the said alimony, through the interme- 
diation of trustees, so long as he, the said Wallbeoff, remains 
in the Civil Service of this Island. There are other covenants, 
nnnecessary to be gone into now, and also there is the 
common and usual covenant, that the trustees shall be at 
liberty to deduct out of this annual allowance all debts, pay- 
ments, &c., which the said Wallbeoff shall have been made, 
or become ehargeable to, by suit or otherwise, through the 
expenditure of the said Jane or by her incurred; and finally, 
that she shall be at liberty to go, reside, and be at such place 
or places, and with such family and families relationsi friends 
and others, as she, the said Jane, shall from time to time see 
fit 
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"i85». Now, on the face of this, it is difficult to affirm, that a 

August, ^ sufficient consideration does not appear; the form and incidents 
•of the deed are in fact such, as have long been in use in 
England, and this Court is in possession of no case, in which 
1)ends of this nature have at law been determined to be void or 
Hinavailable. It has long ago been declared, that from the 
Incapacity of a married woman to contract, or to possess 
personal property which may be the subject of a contract, men 
and their wives desirous of living separate, have found it 
necessary to have recourse to the intervention of trustees, in 
whom the property, of which it is intended she shall have the 
disposition, may vest uncontrolled by the rights of the husband; 
•and with whom he may contract for her benefit. Of such 
trusts Courts of equity alone can take notice : and to those 
Courts reference must be made. 

But there is another plea put in by the defend an ts^ 
ftamely, that they ought not to be charged with any debt 
accruing under this indenture or writing, because since the 
day of the date thereof, and during the life time of the said 
John Wallbeoff, she the said Jane was living in open adultery. 
To this the trustees, with the assent, as it should seem, ot the 
late Jane Wallbeoff, now living, answer, though it be so, ** the 
allowance due under the bond is still due and must be paid." 

Now, administering law in a Court, in which the embers, 
to say the least, of Dutch Jurisprudence are yet unextinguished, 
and in accordance with which system adultery is an actual 
crime of magnitude and punishable by the civil Magistrate^ 
this confession cannot but sound otherwise than as a startling 
one. It surely never can b ^ meant by the defendants that the 
words licensingr a choice of residence, were ever designed by 
Mr. Wallbeoff to sanction a routine life such as that which is 
herein tacitly undenied, and the verification of which is offered 
by the executors, defendants. There are in fact circumstances 
attaching to this avowal, which are too notorious not to be 
known by the Court, as well as to the public, which must to 
every mind carry conviction, that such extended indulgence 
in criminality never could be contemplated by Mr. Wallbeoff. 
It may be presumed, therefore, that the trustees, anxious for 
the pecuniary interest of this unhappy lady, have of themselves 
risked the hazardous question of law. And the Court i$ 
hereupon called to decide, does this bond stand good, even 
though the course of living of this female should have been 
as averred. 

Considerations of a moral kind, and of general policy, have 
been strongly, but not improperly, pressed upon the Court : it 
is perhaps to be regretted that any agreements whatsoever 
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sl)Ou1d have been holden valid, the tendency of which is to 
unhallow the marriage contract, and render smooth and easy 
the separation of husband and wife. 

English law however has dealt gently with bonds of 
separation : and, on the whole, the Court is of opinion, that 
the arrear due and demanded must be paid, but without interest,, 
and each party paying their own costs. 

Whether, if the judgment of the Court had been required 
in another direction, either by reference to its equitable, or ta 
its capacity of ecclesiastical jurisdiction^ a different result 
would not have ensued, it may be weH to suggest,, but wrong ta 
do more than suggest. Ot such a case as this, the Court trusts 
that few exeraplificatioBS will occur. The present determina-- 
tion is that of law, founded^ inasmuch as the Court knows 
not what other reasoning it can apply to the case, upon the 
i^octrine and usage of English Law in like cases. It holds the 
bond to be good, and directs the arrears claimed to be paid.^^ 
(Per 1 he Supreme Court of Judicatures^ 
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Marchy 6. 

Present: — Marshall, C. J. and Rough, J. 

Moorey vs. Wolfe. 



i83»« 

August,, 4«. 



March, 6^ 



This action is brought to recover compensation" ixi 
damages, for injury sustained by the plaintiff from the seduction 
of his wife. The first question to be considered therefore is, 
whether the marriage of the plaintiff has •been sufficienJty 
proved. Because if that fact be not established, the plaintiff 
cannot be said to have sustained any injury^ any at least 
which the law recognises. The only witness who speaks 
directly to this fact is a Mr. Hamilton, who has been examined 
on the continent of India on interrogatories. He describes 
himself as the brother nf Mrs. Moore, and speaks positively to 
her having been married to the plaintiff in 1815; and he even 
specifies the place in Ireland where the marriage took piace^ 
and the name of the clergyman who solemnized it. But from 
the terms in which his answer is expressei, it does not appear 
whether he was present at the marriage or not ; and as from 
bis present age he must have been very young at the time, 
it is most probable thai he was not» and that he has therefore 
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ii33' only heard of it from others. This evidence ihereibre,corro— 

^*I!lll ^' borated by reputation and cohabitation, would scarcely have- 

the plaintiff ^^" ^^ satisfactory as the defendant would have a rigijt to 

hU wife, or the expect. Bui the defendant himself, in his answer to (he action,. 

defendant, fully admits the fact of the marriage ;. and he does so for the 

purpose of bringing recriminating accusations against the 

plaintiff. It is impossible then to say that, as against the 

defendant, which is the only point of view in which the 

Court has now to consider the question, any further proof can 

be necessary. The distinction which has been made by the 

Courts in England on this subject, is between the admission 

of a bare reputation of marriage,^ and an admission of the 

fact of marriage itself. Now here, the defendant admits the 

fact of the marriage itself, by his own deliberate and recorded 

defence to the action. 

This point then being, as we think,, satisfactorily esta- 
blished, the next question is^ has the criminal connection 
between the defendant and the plaintiflf's wife been sufficiently 
proved ? On this point very few words will suffice; for I seldom 
recollect to have witnessed or heard of a case oif this nature, 
proved by evidence so disgustingly clear and conclusive as the 
present. It has indeed been attempted to shake the evidence 
of one of the principal witnesses, Mary Champion, by shewing^ 
that the account she gave in Court of her own sobriety was 
rather over-rated. However this may be, we do not consider 
her evidence, as regards the principal matter, to be at all shaken^ 
and beside&she is corroborated by the testimony of her husband, 
and both of them by the conduct of the guilty parties after 
the discovery was made. 

The third and last question therefore is,^ what are the 
damages which the Court, invested as we are with the functions 
of jury as well as of judges, is called upon to assess. And this 
question must depend on the circumstances of aggravation on 
the one hand, or of mitigation on the other, which may present 
themselves; and these,, whether arising out of the conduct or 
situation of the plaintid^ or of his wife^ or of the defendant* 

First,, with respect to the plaintiff. The defendant, indeed, 
in his answer, ventures to accuse the plaintiff of the grossest 
carelessness and misconduct towards his wife. He takes upon 
himself to say in the first place that the plaintiff entertained 
no affection for his wife. Now, it is scarcely possible to- 
imagine a stronger body of evidence than has been given in 
the present case, to prove a strong attachment, nay the most 
devoted tenderness, in a husband towards his wife. And so* 
far does he appear to have carried this feeling of affection,, 
that even after the discovery of her misconduct^ and his con- 
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sequent determination to separate himself from her, he shewed "833. 
the utmost solicitude to provide her with a respectable March 6^ 
home and suitable support, so as to preveint the necessity 
of her undergoing the further degradation of receiving those 
benefits at the hands of her seducer. The defendant has then 
the temerity to allege that the plaintiff had seduced his wife 
before marriage, and that it therefore was with reluctance 
that he had consented to unite himself with her. Of this he 
has not attempted to give the slightest proof. ' His next 
assertion, but equally unsupported by any evidence^ is that 
the plaintiff had attempted to have an improper intercourse 
with a female servant of his wife. Lastly, he alleges that 
the plaintiff had entertained certain suspicion of his wife^s 
misconduct during her voyage to this country, and that he 
had on that account ceased to cohabit with her. It does 
appear from the evidence of Mr. Williams, that the plaintiff 
considered the attention shewn by the Captain of the ship to 
Mrs. Moore were too marked, and that hence had originated 
some of those idle rumours so common under similar circiim- 
stancesj and it seems that Mr. Williams himself was deputed 
by the plaintiff to require a discontinuance of the Captain^s 
attentions* But it does not appear that there was any thing 
like criminality in those attentions, or that what passed on 
board ship had any effect either in alienating the affections of 
the plaintiff from his wife, or in inducing him to separate 
himself from her bed, or even in preventing him from paying 
her the greatest attention during the passage, which Mr. 
Williams states that he did. As far therefore as the plaintiff 
is concerned, his conduct as a husband appears to have been 
perfectly irreprehensible and exemplary; nor do we see in that 
conduct the least reason for reducing the damages from the 
amount sought to be received. 

With respect to the unfortunate woman who forms the 
subject of this inquiry^ circumstances have certainly appeared, 
which, though they in no way reflect discredit on the plaintiff 
himself, yet must necessarily diminish the value of that society 
for the loss of which he now seeks for compensation. It has 
been stated by Mrs. Champion that Mrs. Moore entertained no 
affection for her husband^ and that she was in the habit of 
expressing herself to that effect, at a time antecedent to her 
acquaintance with the defendant, and when therefore that 
want of affection could not be attributed to undue influence 
on his part. It has also been shewn that Mrs. Moore had 
contracted habits of intemperance, which though they furnish 
another proof of the excellence and forbearance of the plaintiff's 
disposition, in the efforts which he made to reclaim her from 
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1833. that vice, still it must be admitted do very much diminish 
M arch, 6. ^y^^ j^gg ^iq has sustained, it may be proper to mention here 
In cases of ^^^ letters of Mrs. Moore, which were tendered in evidence by 
crim. coij., the defendant, for the purpose of shewing that she had made 

letter? between the first advances, and whiuh the Court rejected at the triaU 
the parties Upon more mature consideration, we are quite satisfied that 

recef^ed^nkss ^"^ rejection of those letters was right. The first of them in 
they clearly Order of date was of second of August 1832. Now, it has beea 

appear to have proved that, about three months previously to the night when 
been written ^he ultimate discovery took place, which was on the 22nd of 

commencement ^^^^"^^^'' ^^32» ^" ^^^ ^^ indecent familiarity was observed 
of the adulter- between those two person, which it is scarcely possible that 
pus intercourse, any female, in the situation of a gentlewoman, would have 
permitted, who had not already surrendered her virtue to the 
man to whom such a liberty was allowed. To have admitted 
this letter therefore, and a fortiori those of a subsequent date 
in evidence, would have been in violation of the rule which 
has been established in cases of this nature in England, namely 
that no such letters can be received, which do not clearly 
appear to have been written before the commencement of the 
adulterous intercourse. 

As regards the defendant himself, we see many circum-r 
stances of aggravation in his conduct, but none whatever of 
mitigation. It is true he was not in habits of great intimacy 
with the plaintiff; but he was occasionally received as a guest 
at the plaintiffs table, and that of itself is an aggravation of 
the injury done to the plaintiff. When discovered concealed 
in the house, instead of shewing marks of contrition, instead 
of being covered with shame, at the disgraceful situation in 
which he had been found, he ventured to lift his hand against 
the plaintiff, thus adding the grossest insult to the bitter 
injury which he had inflicted upon him. Then with respect 
to his subsequent conduct : it has been somewhat ingeniously 
attempted to shew, from the behaviour of the defendant 
subsequently to the 22nd of November, that Mrs. Moore had 
forced' herself upon him, and that he had been an unwilling 
participator in her misconduct. We see in his demeanour a 
great deal of selfish apprehension lest his own prospects might 
be injured by the discovery; but we look in vain for any thing 
like that remorse or compunction which ought to have actuated 
him under siich circumstances, and which should have induced 
him to make such poor reparation as might still be in his 
power, towards the man whom he had injured, and the woman 
Whom he had deprived of all that makes life valuable. The 
expression indeed mentioned by Captain Stewart, as having 
l^een used by the defendant with respect to this unfortunate 
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person, is such as one could scarcely believe any man would 1833, 
have allowed to escape him under such circumstances. The Ma rch, 16. 
nature of the defence which has been put upon the record 
would no doubt, if this case were before a jury, tend very 
materially to swell the measure of damages, and it must be 
considered as a great aggravation of the injury, that the 
plaintiff should be thus deliberately charged with various acts 
of gross misconduct, for which accusations there does not 
appear to have been the faintest shadow of foundation. And 
if this does not operate with us in our assessment of the damages, 
it is because we wish calmly and dispassionately to consider 
alone that injury for which alone the action is brought ; and 
becajuse it is impossible for us to inquire what proportion of 
this defence is attributable to the defendant himself, what 
proportion to his Counsel, and what to the ofliciousness of 
Mrrong-headed friends. The only ground upon which we feel 
ourselves justified in reducing the damages (besides those to 
which , we have alluded as affecting the plaintiff^s wife) is that 
of the pecuniary circumstances of the defendant. It has been 
proved that all his steps in the army have been purchased, 
and that therefore, by the rule of the service, he would be 
entitled to sell them again, and it has also been proved that 
the purchase money of his Lieut.-colonelcy has been *' lodged,'' 
as it is termed, by his uncle. With respect to this latter 
circumstance, it is obvious that this money cannot be consi- 
dered as the defendants property. Considering therefore that 
the defendant has not been proved to be worth any thing 
besides his commission ; and considering that no amount of 
damages would make amends to the plaintiff for the injury he 
has sustained, we think that we shall meet the justice of the 
case» as far as that can be met, by assessing the damages at 
;^SOO, with costs. — (Per The Supreme Court of Judicature). 
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I. 

May 11, 1822. 
Present: — GiFFARD, C. J. 

In re Forbes, 

At the opening of the Criminal Sessions, the Magistrates of the 
District of Colombo attending, the Advocate Fiscal offered to the 
notice of the Court the case of a person named Babona, committed 
by the Sitting Magistrate of Colombo, until he should find securities 
for his good. behaviour, himself in Rds. loo, and two other persons in 
Rds. 50 each. He had, he said, looked over the Magistrate's Diary, 
and it did not appear to him that there was any evidence given before 
him which could warrant this order. Mr. Forbes being present 
admitted that there was no evidence against the man, but stated that 
he knew him to be a person of very bad character. 

It appearing to the Court, upon consulting the Diary that the 
statement of the Advocate Fiscal was fully supported, and the 
admission of the Magistrate himself corroborating that statement, the 
Regulation No. 8 of 18 12 was read : — 

And whereas it is necessary to regulate the powers of the Provincial Judges 
and other inferior Magistrates, in requiring securities for good behaviour : It is 
therefore enacted that nonsuch Judge or Magistrate shall have power by sentence 
o*r otherwise to demand securities for a longer term than twelve months, and every 
such sentence or order shall be specially entered in the Diary of the Magistrate, for 
the information of the Supreme Court, which is hereby authorised tc annul such 
sentence or order, or vary the same, as to the said Supreme Court shall appear 
fitting. 

It was directed that the order (which includes another person 
with Babona, and on the same grounds) should be annulled. 

On Monday, May 1 3th, the Registrar received a letter from Mr. 
Forbes, which he laid before the Judges, in consequence of which 
Mr. Forbes was directed to attend at the sitting of the Court on 
Tuesday. 

Mayy 14. 

Mr. Forbes attended according to order. 

CAte/ "Justice :— Mr. Forbes, it is with regret, perfectly unfeigned 
that the Court feels itself bound to call upon you in consequence of a 
letter which you have addressed to the Registrar. Feeling, as we do, 
individually and personally towards you, we would gladly have avoided 
taking this course. Our knowledge of you, as a gentleman and as a 
Magistrate, has always hitherto been such as to demand and receive 
our unqualified approbation, and could we consult our own regrets 
only, the present scene might have been unnecessary ; but we have a 
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higher duty from which we cannot be permitted to shrink — our duty 
to the Court in which we preside. By an official letter from your 
office of Magistrate, written in the hand of a clerk and addressed to the 
officer of this Court, you seem to have studiously placed upon our 
records, with as much publicity as possible, a most offensive paper, 
a paper which no man can read without saying that it purports to be 
designedly offensive. I will read the letter: — 

Sitting Magistrate's Office, 

Colombo, 13th May 1822, 
Sir, 

It having been the pleasure of the Sapreme Court, on the representation of 
His Majesty's Advocate Fiscal, to quash the proceedings in the case of the prisoners 
Babona and Pttche^ I beg leave to submit for the consideration of the Supreme Court 
the case of the prisoner Kottegoddegey Baba, a greater vagabond, if possible, than 
Babona, but being committed, as I think, on a slight or slighter grounds than 
Pitche, I therefore feel myself called upon to intercede in his behalf, and obtain 
his release from the jail, should my suggestion be approved, 

I have the honor to be. Sir,' 

Your most obedient servant, 

J. G. FORBES, 

S. M. 

For this you are now called to answer. We cannot permit it to 
remain in our records without severe animadversion. But the Court 
is not willing to press you, but you shall have time, until our rising, to 
consider what step you will take, and how far you will offer anything 
in explanation or extenuation of your conduct. 

Mr. Forbes retired. 

After the business of the Criminal Session' had teminated, Mr. 
Forbes was sent for. The Chief Justice then addressed him: — 

Mr. Forbes, I need not repeat how anxiously the Court wishes to 
terminate this matter in the way which would be most gratifying to 
our personal feelings. We shall require your answer upon oath to 
our questions, in case it should be necessary to go that length, but we 
would willingly indulge ourselves in making an offer by which you 
may be extricated from unpleasant consequences. I will again read 
that letter [letter read]. As the letter now stands on our records, we 
must place along with it some vindication of the Court against the 
nsult it offers. You may, however, by disavowing any intention to 
offer insult, and by desiring to withdraw the letter, relieve us from this 
unpleasant necessity. 

Mr Forbes : — I did not intend any insult, but I cannot withdraw 
the letter. 

Chief Justice : — Then, Sir, it will be necessary to take your 
examination upon oath. [Mr. Forbes was sworn.] 

Chief Justice: — As matters now stand your examination must 
proceed upon oath: you may say what you please, still recollecting 
that you are on oath, in answer to our questions. 

Chief Justice :— Is that your letter? 

Mr. Forbes : — It is my signature. 

Chief Justice \ — Was the letter written by your direction and sent 
by your authority ? 
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Mr, Forbes ; — It was. I did not wish to insult the Court but 
to refer to a case which had been overlooked by the Advocate Fiscal. 

Chief Justice ; — You perceive that this letter contains expressions 
which 1 have pointed out as highly offensive to the Court. 

Mr. Forbes : — I did not intend to insult the Court. 

Chief Justice :— We ask then again whether you wish to withdraw 
the letter? 

Mr, Forbes : — I have already given my answer. I disavow the 
supposed insult, but I do not wish to withdraw the letter. 

Chief Justice : — Let us be fully understood, our object is that as 
the letter must otherwise remain on our records, we wish to give you 
an opportunity of withdrawing it. 

Mr, Forbes : — I have answered, my Lord. 

Chief Justice : — The Court wishes to give Mr. Forbes still another 
opportunity of withdrawing a letter, which, in its opinion, contains an 
insult on the face of it, in order that we may not be obliged to keep 
it on our records. 

Mr, Forbes is therefore again asked if he wishes to withdraw it. 

Mr, Forbes : — I have said. No, my Lord. 

Chief Justice: — Let Mr. Forbes sign his answer. [This being 
done] — Chief Justice : Mr. Forbes, it now becomes our painful duty ta 
do that which we have anxiously struggled to avoid. By your refusal 
to withdraw this letter you obviously avow your wish to record and 
perpetuate the insult which you have offered to the Court : you have 
been mercifully offered an indulgence which you have rejected. It 
is vain to say that your disavowal of an intention to insult it can avail,, 
when your conduct evinces an anxiety to maintain and support that 
insult. But we cannot, consistently with pur duty to the Court and 
the public, suffer such a daring attempt to beard us on our own records, 
without shewing at the same time that we had the courage and power 
to punish such an attempt. Had this been the act of an head-strong 
blockhead whose dulness could devise no readier road to consequence 
than by offering an insult to get into a contest with the Supreme 
Court, we should perhaps have disappointed his stupid ambition by 
treating his effort with contempt ; but when a deliberate insult is 
offered and persevered in by a gentleman well aware of what he is doing 
and fully capable of appreciating the consequences, we must, as a 
Court, feel very differently, and treat such an attack with the more 
firmness, as the consequences might be more mischievous, were such 
an example to pass with impunity. 

It is obvious. Sir, that this is on your part a struggle to set up the 
independence of your office against the salutary control over it with 
which the Crown and the Legislature has invested the Supreme Court. 
The necessities of this country have given to the inferior Magistrates 
very extraordinary powers, but the wisdom of the Legislature has, as 
far as could be foreseen, limited the exercise of those powers, so as to 
render them as little liable as possible to abuse ; accordingly, though 
Magistrates have power to fine, to inflict corporal punishment and 
imprisonment, all these punishments are restrained within certain 
limitations. The power of demanding securities of the peace was indeed 
originally left at large, and what was the consequence ? Magistrates, 
under the disingenuous pretext of requiring security, exacted impossi- 
ble bail and imprisoned people for years. On my arrival in this 
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country, I found one poor wretch, who had been toiling in the salt 
lakes at Hambantotte for five years, under such a committal from a 
Magistrate whose actual power of imprisonment was limited to two 
months. 

Upon the representation then made, it pleased the Government to 
abridge this power to one year, and to subject even that abridged 
power to the particular control and revision of this Court which has 
authority to alter or even annul such a sentence altogether. 

It is for the exercise of that control in an instance where accord- 
ing to your own admission, there was no evidence to justify the 
sentence, that you have been pleased to take offence at this Court, 
and have suffered yourself to be betrayed into the intemperate conduct 
which I must again say I deeply regret. But we must teach you and 
other Magistrates that this Court is not to be insulted or intimidated 
in the discharge of its duty, and our order is that you pay a fine of 
three hundred Rixdollars for this contempt and be imprisoned until 
the fine be paid. 



11. 

» 

July 7, 1823. 

In re BenneL 

Certain rumours so generally circulated that they could not fail 
to reach the Court, induced me to direct an enquiry concerning your 
conduct in this place on Friday the 24th of last month. 

It appears by the concurrent testimony of several gentlemen 
present, that you thought fit to indulge yourself in most improper 
language against His Majesty's Advocate Fiscal. 

It had been the professional duty ot that gentleman to enforce 
against you a proceeding doubtless very disagreeable to your feelings, 
and I have as little doubt, equally to him; for I had observed, and 
with no small gratification, that in doing so 'unpleasant a duty he 
expressed himself in a manner so guarded and so considerate, so 
moderate and so forbearing as to deserve my most entire approbation. 

It appears that this moderation and forbearance found no corres- 
ponding feeling in you, but that immediately upon the judge leaving 
the bench, and while he could not have yet reached his chaml)er, you 
broke out in the reprehensible conduct which I have noticed. I shall 
not disgust myself or my hearers by a repetition of the gross and 
vulgar ribaldry you chose to employ, but I shall again express my 
approbation of the continued forbearance of the Advocate Fiscal and 
of the proper disregard with which he treated your virulence. But I 
think it necessary to explain to you and to this highly respectable 
audience, how it appears that no proceeding takes place on this 
subject and that you now escape without punishment. 

It had at first occurred to me that this conduct might be treated 
as a contempt of the Court itself. It was only not sitting ; and this 



187 

construction I know prevailed in other cases. But the Court is careful 
not to inflict penalty where there can be a doubt of its being fully 
authorized, and this course has not been adopted. 

The only other course was to proceed by information filed by the 
very officer who was the object of your misconduct, but he, with a 
feeling which I must respect, although I cannot wholly justify it, 
dedines to make use of his official power to punish an offence against 
himself. 

It is then, to the continued moderation and forbearance of that 
very officer that you now owe your impunity, 

Put I must warn you, Mr. Bennet, that you may not be always 
thus protected, and that should your offence be' repeated in any 
manner whatever, it will be my duty to call upon His Majesty's 
Government to appoint an Advocate Fiscal Pyo tempore for the very 
purpose of bringing your behaviour under the regular and public 
discussion of a Court and a jury ; and with this warning, I release you 
from further attendance. 



III. 

[See ante^ p. 158] 

Resolution of the States of Holland and North Holland^ 
determining that the States claiming money from any person^ 
whose estate has become insolvent^ shall have no better right 
than other creditors^ dated 2Sth February 1678. 

The Pensionary of the Court having reported the opinion and 
advice of their High Mighty Commissioners, who in compliance with 
their Commissorial Resolution of the nth Instant February, have 
examined the Missive of their High Mighty Commissioned Councillors 
of North Holland and of the Northern Districts, written at Horn the 
6th of January last, containing their opinion and advice on the 
proposition submitted to the Council by the representatives of the 
city of Horn in the name and in behalf of their principals tending to 
shew that it has appeared by the closed account of the estate of 
Reynier Languvagen, late Collector of the revenue of the city of Horn 
and its dependencies, that his effects are not sufficient to pay the balance 
appearing by the said account, much less his other creditors, and 
moreover that the debts of the said estate are of that nature that 
unavoidably the right of preference must be discussed, which ere 
long ought to have been done, unless their High Mighty Commissioned 
Councillors of North Holland, and of the Northern District were of 
opinion that the right of preference and the accessory thereof ought 
to have been discussed before the Scheepen as the competent Judges, 
and the proceeds of the estate deposited in the hands of the Receiver 
(Depositary) to be distributed by him by order of their High Mightiness, 
according to the decree of preference, but the judges of the said city 
on the contrary were of opinion that in case they are required to decide 
the right between the creditors of an insolvent estate, that then and in 
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that case the whole management of the estate without any distinction, 
whosoever the creditors may be, ought to remain with and be vested 
in the Scheepen, to receive and disburse the money belonging -to the 
insolvent estate, according to the custom observed in all Courts, as 
it has been practised, as they believe at Dort, with respect to the 
insolvent estate of the Collector Hogevuns ; that it appeared also to 
the said judges that in case the whole estate be not managed by them 
and the whole proceeds thereof be not received and disbursed according 
to the old custom of the said city, that in that case, it would be very 
difficult as is alleged by them to compel the purchasers of the 
immoveable properties to the payment of their respecttve purcjiase 
amount, there being none but them that was or could be qualified to 
grant them legal and proper acquittances, which is only practised by 
the Burgermasters, on the securities furnished by the persons receiving 
the money. And whereas the opinion given on both sides, has rendei^d 
it impossible to bring the affairs of the said estate to a (;)ose; therefore 
the representatives have found themselves impelled to solicit their 
High Mightiness to command the Commissioned Judges to desist 
themselves from interfering any further with the money and estates of 
the said late Collector Languvagen, and to deliver over whatever 
might have been received by them or by their order to the Scheepen to 
be by them paid to those who, after the decision with reference to the 
preference, shall appear to be entitled to, and that if their principals be 
of intention to make any alteration in cases of similar nature as the 
present, that it may be done in future, provided that in that case all the 
members of the States be placed on the same footing. The same 
Commissioned Judges of North Holland and the Northern Districts 
asserted, on the said proposition, that after the balance of the account 
of the said Languvagen was ascertained and the ordinary time for the 
sale of the immovable property having come, after the required notices 
of sale of the immovable and other property found in the aforesaid 
estate have been affixed at the usual places, the said sale has been 
held by them publicly in the aforesaid city on the 14th January 1677, 
without any the least objection or opposition on the part of the Burger- 
masters or Scheepen of the aforesaid city. That subsequently it 
appeared to the Collector of the Revenue of that place, when he was 
about to collect the instalments of the accotmt due for the property 
sold by their orders, that some of the purchasers had raised difficulties 
to maike the said payments, on the ground of seizure of the said 
purchase money by several of the creditors of the said Languvagen ; 
that the recovery having consequently been delayed for sometime i 
one of the Secretaries of the said city intimated to them on the 21st 
October last, past, in the name and on behalf of the said Burgermasters 
under sufficient assurances that in case the said Commissioned Judges 
should resolve to decide the right of preference that no objection 
would be made with respect to the consigning of the money, but that 
the said secretary, had shortly after informed them that the said Bailiff, 
Burgermaster and Scheepen, having met together on the subject of 
deciding the said right of preference, said that they neither coidd nor 
would proceed with it before the money is deposited, and that the said 
Commissioned Judges have never given it as their opinion that the said 
right of preference should not be decided by the Scheepen, but that 
they, on the first proposition of the said Secretary have so far expressed 






189 

•their opinion to obviate all dispute, but as those of the said Court were 
^of a different opinion, and the said case was consequently submitted to 
4heir High Mightiness, hence they ought now to pronounce and decide 
according as to what shall be enacted by his High Mightiness, and 
that the right of preference ought to be decided by the said Sheepen, 
and that the consigning of the money with the accessory thereof is not 
•applicable to this case, because the depositing of money was chiefly 
introduced for the security and safety of the creditors, in order that they, 
^in case of failure of the appointed curator or sequestor of an insolvent 
estate, should not be deprived of the money which might be adjudged 
to them, and that the said creditors in this respect could not have 
been better secured or protected, even if the money was brought and 
deposited in the treasury of their High Mightiness, that the said 
property was sold by them, but not by the said Court, and that the 
part of the money has already been paid to the treasury of their High 
Mightiness, and therefore they do not consider that the depositing of 
the money, much less the appointment of the curator, to be applicable 
in this case or that the proceeding should thereby be prevented, 
because they have already done the duty of a curator and the States 
are sufficiently solvent to pay over the amount of the decree ; and with 
«respect to the objection contained in the said proposition, that the 
purchasers of the property could with difficulty be compelled to the 
•payment of the purchase money, because no one was qualified to pass 
and give sufficient transfer and receipts, the said Commissioned Judges 
seemed to be of opinion that no difficulty s exist in this respect, and 
fhat they or others in their names have already passed a transfer for 
a considerable sum in the name of the Chief Magistrate of the aforesaid 
city at his request. Wherefore their High Mightiness having consi- 
dered, have thought fit to tnact and declare as they do enact and 
•declare by this presents, that in case of insolvency of any estate of 
■which the States might be one amongst other creditors, that the said 
States cannot be considered otherwise than in privatorum loco in all 
judicial acts done with respect to ihe said estate^ and therefore the 
ordinary judge of the place, when the insolvency shall take place, must, 
with the concurrence of the creditors, allow the appointment of a cura- 
tor for the administration and sale of the property, depositing of money, 
the proceeding about ihe right of preference y the payment of money to 
whom it shall be adjudged with all the accessories depending on the 
judicium aforesaid, and that the said Commissioned Judges of North 
Holland and the northern district shall have to regulate themselves 
according to these presents : with respect to the insolvent estate of the 
said collector, Languvagen. 

Agrees with the said Resolution. 

Translated by P. % Giffeningy Translator. 
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Report of Lieutenant-Colonel Oofefcrooic, one of His Majesty *ft 
Commissioners of Inquiry, upon the Administration 
of the Gx)yerDment of Ceylon ; dated 24th December 
.1831. 

CONtENTS OF THE REPORT. 
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To The Right Hononrable VlscouNT GoDERlCH, one of 
His Majesty's Principal SeoretarieB of State. 

L&ndoH^ «4^ Decefnbery 1831. 

1 83 1. My Lord,— In the several coihmunicationfi made by me from 

Ceylon, your Lordship will have been generally apprised of the pro- 

Colebrooke's ceedings of the Commission of Inquiry in that Island, and from the 
Report. peculiar institutions of the Colony, differing as they do from those of 
any other possession of the Crown, it may serve to elucidate the subjects 
on which I am about to report, to explain shortly the course Adopted 
in the prosecution of the inquiry. After my arrival at Colombo, and 
the publication of His Majesty's Commission in the English, Cingalese 
and Malabar languages, numerous representations, in the form of 
petitions, were addressed to me from different parts of the Island, and 
several of them were signed by the inhabitants of towns, districts and 
villages, and by the people of particular classes or castes, with a request 
that they might be laid before His Majesty. The number of these 
petitions, and the great variety of topics to which they referred, 
precluded the possibility of inquiring into the merits of each particular 
statement, even if my instructions had authorized me to do so ; but 
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f considered that the inhabitants were entitled to attention on subjects 1S31. 

deemed by them of importance to their own interests. Where indivi- 

dual complaints had been addressed to the Governor, the practice had Cokbro^e's 
been to inquire into the grounds of the complaint through the local R«P«"t. 
authorities, and a record of these investigations, with ihe Governor's - 
decisions, was kept in the oflBce of the Secretary to Government. 
Where general representations had been made against the laws or- 
regulations of ^he Island, they were noticed, or not, according to the 
views th?t the Governor, might take ol the subject. There appeared 
to be no instance, in which the natives had transmitted their complaints 
to His Majesty's Government, but there was no existing impediment 
to their doing so. 1 he course therefore adopted by me was to avail 
myself of the information contained in the petitions in framing a series - 
of interrogatories on all the general topics referred to, and which t 
addressed to the civil officers of i>overnment, and the judicial, 
functionaries throughout the Island. From the multiplicity ot the - 
subjects brought to my notice, I found it convenient to divide the- 
iflHuiry. into iwobranohes, Jthe one comprehending the civil Government 
and instituiions of the country, its revenues, and all general and- 
statistical information relating to it ; the other specifically referriag to ' 
the laws and judicial establishments. From he frequent reference 
to the same persons on these several subjects of v inquiry, and from / 
tiieir. practical connection in many instances, it has been impossible 
to keep them entirely distinct from each other ; and in treating ojf 
tfaem apart, a> general reference will be made roAall the sources of 
Infocmation acquired, where confirmed by my ownjobservation. 

Before • I closed my proceedings in the Island, . I entered into • 
oorrespondence with the Governor, in order to ascertain his opinions, 
and to state to him my own, on several most material points relating . 
to the administration of the Government, the establishments and 
finance of the Island, Although my own opinion had been formed on < 
most ol the principal questions which had arisen out of my inquiries 
into the laws and judicial institutions, I was induced to reserve them^ 
as Mr. Cameron had but recently jpined the Commission, and was 
engaged in completing the inquiries I had pursued. In referring to 
the correspondence in question, it will be observed that my opinion? 
have not always coincided with those of Sir Edward Barnes ; and if 
is therefore satisfactory to me that he has had an opportunity of 
explaining to your Lordship the grounds oi his own, and of sta'ing his . 
objections to V those which I have formed after a full inv^tigation of 
the subject. 

In these- views I am supported by the opinions of some of the 
most intelligent and experienced mtmbers ot 'he public service, and 
of other persons who have been long resident in the Island. 

These preliminary observations have been called for under thp 
aesponsibili)y attached to me for he con uct of the inquiry. It was 
planned and conducted by me nearly 10 a close before the arrival of 
my colleague, and he has returned to this colintry on my certificate, 
Aat the evidence I had collected was sufficient. 

In the course of my proceedings I have had occasion to recur t0 
♦he experience I. had acquired during my former residence in India. 
Although administered by the Crown, the Island of Ceylon was 
originally a Hindu province, and from not having been subject to the 
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xSjx. inroads of the Mahomedans, if offers at this day the most perfeot 

^ example to be met with ot the ancient system of Hindu Government. 

Cokbrookc's ^ short analysis, therefore, of the system may be useful, not only 
Report. ^j^jj reference to the particular interests of Ceylon, but in elucidation* 
of some questions of considerable importance in; relation to the 
British settlements in India. 



The situation and extent of Ceylon, its climate and resources, and 
the character and conditiom of its inhabitants, have been described in^ 
various publications 5 but from the nature ot the information open to^ 
the Commission, and the more accurate knowledge of the country 
which has been recently acquired, some general observations on these 
heads may be found useful. Since the acquisition of the Kandyan 
territory, the country has been explored by several intelligent officers,, 
and although many parts of it are still but imperfectly known, its 
general character and peculiarities are better understood than at any 
former period. 

The Island, being open to. the influence of the two monsoons, 
which alternately prevail in the Indian seas, includes, a greater variety 
of climate than is to be found in any territory of equal extent on the: 
continent of India {a). 

The eastern division, open to the north- east monsoon, partakes, 
of the climate of the coast of Coromandel, which is hot and dry ; and. 
the weastem division, open to the south-west monsoon,. of that of tiie 
Malabar coast, which is temperate and humid. The north-eas>terly 
winds, although producing rains, are drier than those coming from the 
south-west, and give an arid appearance to the country over which 
they blow, which is contrasted with the luxuriant verdure of the 
southern and western districts throughout the greater part of the yean 
The driest divisions are those which ate situated between the range 
of the two monsoons, partaking slightly of the influence o£both. The 
high mountains of the interior or Kandyan country do not range in. 
any direction to the sea-coast, but are generally retired from it 30 or 
40 miles, descending in some parts precipitously into the plains. 
There is a continuous range of low hills extending to the southern, 
coast ; and at the base of the mountains a tract of country considerably 
elevated above the sea, in which some large rivers take their rise. 
The Ginderah and Walawe are the principal ones. To the eastward^ 
northward and westward, the country is low and flat. 1 he highest 
mountain of the interior has been ascertained to be more than 7,000 
feet above the level of the sea, and forms the centre of the range of 
highland country of extremely irregular surface, and adapted to most 
of the productions of temperate regions, the temperature being Ipwer 
than in the plains. The country being intersected by deep and often 
impassable ravines, and clothed with thick jungle or forest, the com- 



(a) The N. E. monsoon prevails from November to February, and the S . W;. 
monsoon from April to Setember. The intervening or equinoctial months of March 
and October are those in which the variable winds and calms prevail. The seasonft 
are subject to fluctuadon, being sometimes earlier or later than the periods 
menuoned. 



193 

munications are rendered extremely difficult. Under the Kandyan 1831. 

Government, the opening of roads was prohibited, and the passes 

were strictly guarded. Narrow footpaths were made, by which men Colebroolce*s 
©n foot could singly pass, climbing over rocks and through the thickets. Report. 
In thus providing for the defence of the country, its improvement was 
necessarily retarded ; and from the little intercourse that subsisted 
with the maritime provinces, the habits and institutions of the people 
were of the most simple and primitive kind, exhibiting curious- 
memorials of their sociaj condition in very remote ages. Several fine 
rivers and streams rise in the mountains, and take their course to the 
sea on either side of the Island, but in traversing the plains their 
currents become languid. During the rains they overflow their banks, 
and on the western side flood the country, but they rarely open 
channels to the sea which would render them navigable, except for 
boats and coasting-»vessels. Supplied. by the mountain torrents, some 
of these rivers are calculated to afford in the dry seasons an unfailing 
resource to those parts of the low country where the rains are 
precario\js, ;»nd where the fertility of the land has at al! times more 
depended on irrigation from tanks and water courses. It is accordingly 
not unusual to see, in districts now deserted and overgrown with jungle^ 
the remaiAs of such works by which the waters were conducted and 
distributed. 

The " Kalani Ganga" is navigable for boats about 50 miles frotH' 
Colombo to Ruanwelle^ and is the medium of much intercourse, but 
higher up it is the impeded by cataracts. The same observation is 
applicable to the " Mahavilleganga/' which takes an easterly course 
from Kandy to Trincomalee, and also to some other rivers which are 
navigable for the boats and rafts used in conveying produce during a 
great part of the year. Those rivers which circulate through the 
districts to the eastward and northward were formerly of great service 
in filling the numerous tanks, which rendered those districts the most 
fertile anyd populous of the land. 

The ancient inhabitants appear to have been peculiar' y skilful in 
the execution of works for the collection and distribution of waier, the 
most r€fmarkable of which are the spacious tanks excavate* I in the 
plains, and the dams constructed across the beds of rivers, or over 
ravines and vallies connecting small hills, and forming extensive lakes 
for flooding the plains in the driest season. I here allude to the 
ancient works which are to be met with in the district of Tangalle, 
and in the deserted provinces to the northward and eastward, now the 
resort of the wild tribe of Veddas, who live by deer-hunting. The 
lakes of Kandelay and Minery, each of which covers an area of several 
square miles, are situated in the plains extending from Trincomalee to 
" Anurajapoora," the ancient capital of the Island, and from thence 
across to Manaar and Aripo, in which district a reservoir of great 
extent, called ** The Giant's Tank,** was formed, and a stone dyke 
was constructed across the Aripo river to divert the current into it. 
These works are very ancient, that of Minery appearing, from authentic 
records which have been compiled, to have been constructed three 
centuries before the Christian Era. They were executed lor the 
improvement of lands, which were probably distributed amongst the 
people employed in the work, and who dedicated a portion oi theii 
revenues to the temples and priesthood. 



»83i. The flatness of the districts bordering on- tlfe-sea^ coast Has- 

occasioned the formation of extensive salt-water lakes or lagoons, 

Colebrooke's which^ from the channels connecting them» facilitate the intercourse- 
**1^- of the maritime districts. Batticaloa, to the eastward, is much 
intersected by these lakes, which afford the means of internal, 
communication These lakes extend along the eastern coast to the 
northward ot Trincomalee, nearly separating the northern and southern'^ 
parts of Jaffna. This district, and that of Manaar, lying conti^ous . 
to the coast of Coromandel, possess, greater, facilities of intercourse 
with the continent than the districts to the southward, the country - 
vessels being able to cross over at all seasons, a < ircumstance that 
favoured the Malabars in their invasion and conquests of the country, 
and which facilitates the commerce still carried on with the continent*^ 

In the districts of Colombo and Galle» this intercourse, is ii<uch 
impeded during the south-west monsoon, fromthe boisterous navigatioa.. 
across the Goilf of Manaar, and the dangers-of the coast To obviate 
this inconvenience^, canals have been constructed for, connecting i he- 
lakes and rivers, and which are calculated to> secure a.convenient 
channel at all times tot the conveyance oi. produce. The coast-vessels» 
can come over during the south west monsoon to Calpentyn, an 
accessible port in the Gulf of Manner, and their cargoes are conveyed^ 
from thence by canals to Colombo. These canals,, which are not yet 
completed,. wer« first projected by the Dutch, who designed to cany- 
them to a port to be formed at BarJDaryn, between Colombo and Galle; 
and in furtherance of. this plan a canal had been opened if^tothe- 
Caltura River., 25 miles to the southward of Colombo ; another has- 
also been partially cut from the Mutwal River at Colombo towards ther 
lake of Negombo to the northward,, to secure the advantage of a motie - 
direct communication. On this work. 1 have made a.separate Report.. 

The means of internal navigation thus aflorded to the inhabitants. 
of this populous division will contribute largely to its improvement i^, 
and, with the advantages of climate and proximity to the coast of 
Indiay hold out a great inducement to settlers of all descriptions, i he- 
suburbs of Colombo extend to the banks of the Mutwal on Kaianiganga. 
River, and the lake which insulates the town is connected witk it b}^- 
canals. 

Throughout the southern division, where the rains are copk)us,^ 
canals are not less useful in draining, the low lands than in the 
conveyance of produce.. Embankments are also, much required to^ 
secure the crcps from, destruction by the flooding of the rivers during 
the rainy season. 

In the northern dwision the works in greatest request are tanks, 
and water. courses, to secure the inhabitants against the frequent 
droughts to which those districts are subject. 

The climate and seasons of the northern and southern districts . 
are thus strikingly contrasted : on one side of the Island, and even on. 
one side of a mountain, the rain may fall in torcents, while on the 
other the earth is parched^. and the herbage withered. The inhabitants 
in one place may be securing themselves from inundations, while in 
another they are carefully distributing the little water of a former 
season, which is retained in their wells and tanks. The works of any 
magnitude in tbesexlistricts having been destroyed, it is not uncommcm. 
for the villagers to raise their seamy crops in the beds of the grsat 
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tanks which formerly fertilized the surrounding plains. Much skiH is t'S)^. 
displayed by the Kandyans in the cultivation of rice in terraces cut "^~' 
alon^ the sides of hills, which are successively irrigated by the mountain Cokbrooke^. 
streanfts descendin^^ to the valleys. This mode of cultivation is common Report. 
«in the south of India, Java ^and other Eastern countries, where works 
of ^magnitude are sometimes executed, and lands reclaimed by the 
'<»-operation of villagers. 

Of the soil in the di^erent divisions, that of the southern plains 

4s sandy, and resting on a stirong red marl or <:Uiy called " cabeok,^' 

the base of which is granite. The cabook rises in small hills, and 

'being secure from inundation, the natives place their habitations on 

them. Their villages are surrounded with plantations of coffee; palm 

-and othw fruit trees ; the low grounds are usually laid out in rice. 

The cabook affords a cheap material for the construction of roads 
•and buildings, and in t^e southern districts is commonly used for 
both purposes. 

The sandy soils of the south-west division are not considered 
fertile^; and as the Cingalese but rarely improve their lands by tillage, 
^hey are mock exhausted. 

The cinnamon plant grows in sandy as well as in richer soils, 
wh^e there is sufficient moisture ; it therefore thrives luxuriantly 
■^thin the in^uence of the south-west monsoon from Negombo to 
Tangalle, and in the interior districts having a western aspect. 

From the humidity of the atmosphere, the cocoanut palm also 
thrives well along the sea coast of this division, and is thickly planted> 
These plantations contribute largely to the subsistence of the people, 
^nd are a great resource when the crops are destroyed from inundation. 
They also support several useful manufactures. 

There are stronger soils in the elevated lands of Saffragam and 
Lower Ouvah, traversed by the Caltura, the Ginderah and Wallowe 
^riversi and the granite soil above the mountains are considered 
lertile, especially where forests have been cleared. 

The productions of the hilly country of the interior, or those 
which are adapted to it, are various. Coffee grows luxuriantly, and 
with little care, although the produce is improved by culture. The 
firovince of Ouvah, which is drier and less wooded than the country 
•about Kandy, yields tobacco of fine quality. 

The ptovinces of Ouvah, Wellasse and Bintenne, to the eastwardy 
^re much depopulated, and difficult of access; but they are represented 
to contain some fine tracts of arable and pasture country. These, 
and the adjoining districts of Safiragam and Tangalle, appear to have 
been formerly populous and productive ; and this observation applies 
also to the extensive plains situated northward of the hills, of which 
the soil is generally fertile. These districts, with the exception of 
Tangalle, have been nearly depopulated, and in several of them are 
the remains of numerous tanks. 

The province of Nuwerakalawa, containing the ruins of the ancient 
capital, from the number and dimensions of the tanks, must at one 
time have been the most populous in the Island. 

The soil of the northern division is sandy and icalcareous, resting 
upon madrapore. The lands being level, and but little elevated above 
Ae sea^ are irrigated from tanks and wells. They are inaaured and 
cuUavated with care hy the Malabar inhabitants. A o«tuKal reservoir 
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i8ji, is found near Jaffna, the water of which it has been attempted by 

^ Government tu raise by steam. It is supplied from springs ; but at a 

Colebroake's certain depth, the water becomes brackish, and still deeper, it is salt. 
Repore. This reservoir, it was considered, would aflford a constant supply of 
"fi-esh water for the irrigation of the lands round it. 

The chief productions of the Jaffna district are rice and tobacco, 
but cotton and various other plants are adapted to it. The dryness 
■df the climate renders it a good sheep country, and the palmyra palm 
is as great a resource in the northern districts as the cocoanut palm 
is to the southward. Groves of these palms surround the villages, and 
are productive in seasons of drought when the crops fail. The fruit 
of the palmyra falls when ripe, and can be preserved. The leaves, like 
those of the cocoanut, are used for the construction of the native huts^ 
*s a substitute for paper, and for various other purposes. The toddy, 
or sap is similarly drawn as a beverage, and for distillation. The 
timber of the palmyra is much esteemed for rafters, and is exported 
ki large quantities to the continent. 

The coast from Chilaw to Manaar and Jaffna on the western side, 
and from Tangalle through the Mahagampattoo to the eastward^ 
contain the most extensive and valuable salt formations which are met 
with on these coasts. They are accounted for by the peculiar dryness. 
of the climate at certain seasons, and the rapid evaporation after rain. 
Salt is collected in the Jaffna and Manaar districts, at Chilaw and 
Putalam, and also at Trincomalee and Batticaloa. In some places it 
is formed spontaneously, and in others by solar evaporation in saltpans, 
or fields inclosed with embankments. The ** Leways," or natural 
deposits, on the eastern coast, at Hambantotte, yield the largest 
supply of the finest salt. It is cheaply collected, and has obviously at 
former periods been a source of. prosperity to the districts around, 
which are now depopulated. It is not certain whether these pits are 
connected with the sea, but the salt formed in the dry season 
crystallizes spontaneously, is of great purity and more slowly dissolved 
when eicposed to the moisture of the atmosphere than that which is 
artificially prepared. 

The sea fisheries are productive in all parts of the coast ; and in 
the neighbourhood of the salt formations, where a market for fresh 
fish cannot so readily be found as nearer to the towns, the quantity of 
fish that might be cheaply cured for consumption and for C|^portation 
would constitute a valuable resource to the people. 

The common boat used in the fishing is a canoe, formed from a 
single tree, with an outrigger to support the sail. Large flat-bottomed 
boats are also used in shoal water. The Seer, and other large fish, 
are caught on the western coast, the Pomfret to the northward, and 
the Beche de Mer, or seaslug. 

The pearl fishery, in the Gulf of Manaar, is rather an object of 
precarious and hazardous speculation than of regular industry, and in 
estimating the general resources of the Island is of inferior importance 
to the common fisheries. From the descriptions of ancient travellers, 
it carried on nearly in the same manner that was practised several 
centuries ago. As the trade was formerly open (the native princes 
receiving a tenth part of the pearls collected) there was more com- 
mercial activity than at present. The ancient towns of Mantotte and 
Putlam, and the districts around, probably derived much of thdr 
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prosperity from the pearl fisheries, which at atl times attracted a great 1831. 

concourse of speculators from the continent, and ol people in search 

of employment. At certain seasons the young oysters are seen Colebrooke*s 

floating in masses, and are carried by the current round the coast Report. 

They afterwards settle, and attach themselves by a fibre or beard to 

the coral rocks, aCnd on sand they adhere together in clus ers. When 

full grown they are again separated, and are locomotive The pearls 

enlarge during six years, and the oyster is supposed to die after seven 

years. The natural history of the pearl oysier is imperfectly known, 

and ihe banks have been found suddenly to fail when a productive 

fishery had been anticipated. They are fished at a depth of six or 

seven fathoms, and in the calm season, when land and sea breezes 

enable the boats to go out and return daily. 

Of the mineral productions, iron is abundant in some provinces, 
and also plumbago. The latt.er has recently been exported with some 
prospect of advantage ; iimesione has been lound near Kandy. 

The gems of Ceylon may be considered the least important of its 
mineral productions, and, as a Government monopoly, have ceased 
to be of any consequence. 

The forests extend over several provinces of the eastern and 
western divisions, and contain much useful and valuable timber. Of 
those which can be exported with advantage, the ebony, calamander 
and satin woods are the most esteemed, an^ the sapan wood for dyeing. 
As the latter wood can be cut into logs of any size, it is easily 
transported from the forests of the interior. 

The jack-tree is more serviceable to the inhabitants than any 
other, excepting the palms. The fruit of ii is nuiri.ious, the leaves 
afford fodder for cattle, and the timber is generally used for household 
purposes, the furniture made from it having some resemblance to 
mahogany. Plantations of the jack tree have been made, but they are 
inadequate to meet the demand. 

The replies of the several collectors and agents of Government, 
which contain a particular account of the seasons, productions and 
peculiarities of their respective provinces, will afford further informa- 
tion on these subjects. 

Respecting the climate of Ceylon, I can refer with confidence to 
the intelligent observations of Dr. James Forbes, the inspector of 
hospitals, and to the journals he has furnished of the atmospheric 
changes in the interior and maritime districts for a series of years. 
The general conclusion to be drawn from these details is, that where 
the country is depopulated and overgrown with jung e, or exposed to the 
influence of malaria from uncultivated marshes, endemic fever returns 
at certain seasons, > hough irregularly ; and that at other periods, the 
country is healthy. 

The maritime districts, and especially those which are the most 
populous, are more free from miasmata than those ot the interior, and 
hence the chmate of Ceylon may be expected to become more uni- 
formly salubrious when the country is more gt^nerally cleared and 
cultivated. By draining the marshy grounds, and clearing the jungles 
in the environs of Trincomalee, the climate of that place has been 
improved ; on the other hand, the most productive province of the 
interior (Seven Korales) has become unhealthy from the numerous 
tanks which have recently fallen to ruin, and the consequent growth 
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1S31. of jungle and the generation of marsh minsmata. The jungles which 

^ produce fever consist of rank shrubs of rapid and luxuriant growth, 

Colebrooke's ^liich spring up in marshy grounds, or over uncultivated tracts. 
Report. 'j'ljg lands situated in the neighbourhood of Colombo are low, 

and subject to inundation from the Mutwal River ; but as they are 
regularly cultivated, tl:e atmosphere preserves its purity. An unculti- 
vated marsh, situated to the north -ward of the town, and which it has 
been proposed to drain and cultivate, renders the northerly winds 
which blow over it less wholesome. 

At Colombo the mean daily variation of the temperature does not 
exceed 3°, while the annual range of the thermometer is from 76° to 
to 8 6 Jo of Fahrenheit. At Galle the mean daily variation is 4®, and 
the annual range from yo° to 87°. At Jaffna patam the mean daily 
variation is 5°, and the annual range from 70° to 900. At Trincomalee 
the greatest daily variation is 17S ^^^ the annual range from 74^0 to 
91 Jo. At Kandy the mean daily variation is 60, and the annual lange 
from 660 to 800 : and higher up the hills, at Nuwara Eliya, a miliary 
convalescent station, the mean daily variation is as high as iio, while 
^ the annual average of the thermometer is from 35 Jo to 8o|o. 

In Colombo the q-'antity of rain that fell 
II inches in April. during the year 1830 was 102 inches, of which 

21 May. %i inches fell in the months of April, May, 

*9 Oct. October and November. 

*° ^**^* The principal roads in the maritime 

J provinces extend along the sea coast, and 

2^ carriage-roads have been made from Colombo 

as far as Chilaw to the nor hward, and through 
Galle as far as Maturatothe southward. Carriage-raods have also 
been made from Colombo to Kandy, one by the way of Kurunegalle, 
which is in a direction towards Trincomalee through the fiat country ; 
the other over a nearer pass of the hills. Several other roads and 
communications through the districts have been opened, and some are 
now in progress. The main road to Kandy is a work of great magni- 
tude, having been carried through some difficult passes of the hills, 
and connected by several bridges, the largest of which, over the 
Mahavillaganga, near Kandy, is still unfinished. An iron bridge 
is intended to be thrown over the same river on the Kurunegalle 
road. 

The natural resources of the Island, and the advantages which it 
derives from its position over the neighbouring continent, appear to 
have been more highly appreciated in ancient times than they are at 
present. From the wars carried on by the natives, and the devastations 
committed by the Malabars who invaded the country, its agricultural 
prosperity had declined before the Portuguese had made their first 
settlement on the coast. The ancient capital of Anarajapoora was 
abandoned in the 13th century, but the external commerce of the 
Island was not materially checked till the Portuguese established a 
monopoly of its productions, and interrupted those maritime relations 
which had subsisted before the discovery oi the passage round the 
Cape of Good Hops. Previous to that even*, the central situation of 
Ceylon led to its ports being frequented by ships from China, India 
and Arabia, then the entrepots of general commerce, and to which 
countries the productions of the Island were carried. The ports of 
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Colombo and Galle were favourably situated for this trade, and may 183'- 

again be much frequented. Trincomalee is chiefly important as a 

naval station, although the country was once populous, and exported Cokbrookc's 
grain and provisions to the Coromandel coast. Report. 

The magnitude of the ancient works for the irrigation of the 
country sufficiently attest that it must formerly have been much more 
populous than it is at present. Some districts are entirely depopulated; 
and wiih the exception of Colombo, Galle, and Jaffna, they have all 
declined. 

The latest returns that have been made up were called for in 
1824, and from these it appears that in the southern or Cingalese 

provinces, the number of males and females 
Total Population of the was 399,408 ; in the interior or Kandyan 
Maricime Provinces in provinces, 256,835 ; and in the northern or 

1814 ... 475>883 Malabar districts, 195,697 ; making the total 
"*4- ••• 595*^05 population of Ceylon 851,940. Compared 
T "1. «- with the returns from the maritime provinces 

Increase 110,222 « . i.'i_-. ^ - r 

^ m 1814, they exhibit an aggregate mcrease of 

119,222 in 10 years, a rate at which the 
population would be doubled in 35 or 40 years. 

These returns contain the number of males and females in every 
village, and the number ot each class or caste ; and as registers , 
are kept of itoarriages and births in the maritime provinces, they 
may be considered generally correct. The returns from the Kandyan 
provinces are less detailed, and are derived from less authentic 
sources. 

Population in Ceylon may be considered to increase faster than 
capital has accumulated ; but as the inhabitants, with the exception 
of those resident in the principal towns, are in the possession or 
occupation of land, ihey have in general the means of subsistence. 

Of the inhabitants of the Island, ihe Malabars, who occupy the 
northern districts, are Hindus, and have retained the 
tinctions of caste, and the language and customs 
southern India, under some modifications which have 
derived from their intercourse with the Cingalese. The language and 
customs of the Cingalese, who occupy the interior and southern 
divisions, are in some respects peculiar ; and as they have undergone 
but little change in the Kandyan ^>rovinces from a very remote period, 
the origin of the system which has been established by the European 
Governments may be distinctly traced from them. The civil institutions 
of the Cingalese, who profess the religion of Bhood are obviously 
derived from Hindu origin. The possession of their lands on tenures 
of service, and the division of the people into classes, according to 
their various trades or occupations, subsist also among the Malabars, 
and probably prevailed throughout the continent of India before 
the Mahomedan conquests ; but the abolition of the religious distinc- 
tions of cas^e has constituted a marked peculiarity in the institutions 
of the Bhoodists, which drew on them the hostility of the Brahmins, 
and produced the religious wars which depopulated the country and 
led to the settlement of the Malabars in the northern districts of the 
Island. The civil distinctions of caste have doubtless originated in 
an attempt to introduce a division of labour, and these distinctions 
have been rendered hereditary from the privileges acquired by particular 
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iS3<« ca«tes, and by the practice of assigning lands for the conditional 

^ performance of labour or service. 

Cokbrookc'f Although the ostensible employments of par icolar castes have 

^P**** been frequently changed, and different occupations are constantly 
engaged in by people of the same caste, the intermarriage of the high 
and low cas'es is prohibited by the Kandyan law, and many absurd 
distinctions are recognised and enforced, by which the latter are 
degraded and reduced to a servile condition, which becomes heredi ary. 

T he highest and most esteemed caste is that of Ve lales or Goyas, 
whose occupations are purely agricultural, but as land is assigned for 
the performance of every description of service, the practice of 
agriculture is not confined to this class, but is exercised by persons of 
all castes for their subsistence. 

The lands are generally cultivated by small hereditary proprietors 
or tenants, and usually under a condidonai tenure, obliging them to 
make contributions or to perfoim some public or private service, 
although in some instances the lands are held under free grants. 

Rice being the ordinary food of the people, ihe arable lands are 
divided into rice -fields, or grounds enclosed by embankments to retain 
water. In the low country, where they can be irrigated by rivers or 
tanks, extensive tracts are thus laid oui. In the hills the rice fields 
are cut in terraces, which are watered by the mountain springs or 
streams laid out. These fields are separated by tracts of high ground 
attached to them, which are cultivated once in eight or ten years by 
cu'ting down and burning the jungle. These are distinguished as 
** 9hena '* or commons, and " owitte" or wooded lands. I'he produce 
being irregular and precarious, they are not usually considered service 
lands, but are liable to assessment when cultivated in grain. The 
rice-fields which can be annually cultivated are registered in 
** panguas ** or shares: — in the registers (lekam metyas) is inserted the 
nature of the service to which the owner or occupier is liable A 
'Gama" or village is a term applied to the lands of a division on 
which the cultivators usually reside in small communities or hamlets, 
and sometimes to a single estate or field with its occupiers, and may 
therefore include one ot many shares. 

" Royal villages " are Crown lands which, under the native 
Government were generally cultivated by tenants at will, who 
delivered the whole produce for the use of the King's household, and 
who held other lands which they cultivated for their own subsistence ; 
but in some cases the cultivators had ''parveny" or hereditary tides 
to their fields (</). If they did not hold other lands, they retained 
half the produce for their subsistence, or retained the whole, perform- 
ing some personal service in return for it. as domestics or retainers. 
The royal lands were often granted or assigned to a chief (nindigamma), 
who engaged to perform certain services to the State for them, and 
made similar engagements with the tenants. These grants were 
either hereditary or for life ; and the retainers (nillikarias), if in 
possession before the assignment was made to the chief, acquired 
permanent titles. 



(^ Many of thete titles are of ancient date, and engrayed upon copper. 
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Hereditary or parveny titles could also be acquired either by i83i# 

grant or by undisturbed possession lor 30 years (e), and also by 

clearing and cul ivating waste lands. Colebrookc 9 

When free gr^nis ot service-lands were conferred, the proprietors Report, 
and their descendants were exempt from obligations of service. The 
hereditary proprietor of service-lands might voluntarily surrender he 
lands, or otherwise dispose ot them, if he disliked the service, but he 
could not be dispossessed. In some cabes he might find a substitute, 
and where females inherited the lands, they were always allowed that 
privilege. Besides the lands which are held on tenure of service to 
the Government or to chiefs, there are others which have been 
dedicated by the native Government or by individuals for the support 
of colleges of Bhoodist priests (wihares), and ot heahen temples 
(dewales). From the policy of the Kandyan Government these 
various tenures have been distributed throughout the different provinces 
in a manner to divi ie the possession in almost every village, and thus 
to prevent the union of any large body ot retainers under one superior. 
Lands cleared and culiiva ed were dedicated by the people to the 
king, or to the chief or temple under whom they held, from whom 
them claimed protection, and to whom they made contribution or 
rendered service. 

The classification of the people, and he distribution of lands, 
being the basis of the Kandyan system of Government, the civil and 
judicial administration of ihe country before he conquest was in 1 usted 
to chiefs, who superintended the employment ot ttie people assigned 
to particular duties, and who for their services were freed from 
contribution for their own lands. These chiefs were placed over 
particular departments of the State, or in the Government of the 
provinces, which were subdivided into * * korles," and ** patioos,*' to 
which inferior chiefs were appointed. 

The heads of v Uages (vidahns), to whom the people immediately 
referred, were sometimes appointed ; but in some cases their offices 
were hereditary, and lands were ordinarily assigned for their support 
or use, and for that ot other village functionaries. The headman of 
each village directed the labour of the people, under au hority of the 
chief of his province, or of the particular department to which their 
services were assigned, in which case the provincial authorities 
exercised no control over him ; he was also intrus ed with the police 
of his division, and a village council (gansabe) (/) was assembled by 
him when required for the investigation of cases which were referable 
to its jurisdiction 



(e) By a Proclamation of the Oovernor, dated 18th September, 1S19, it was 
provided that a possession of land for 10 years should be a sufficient bar to any suit 
brought for recovery of the same. 

{/) I attended one of these assemblies near Kandy, and was g^ratified in 
observing the regularities of its proceedings. The landholders of the village were 
assembled, and the witnesses duly examined. The case in question, relating to the 
boundary of lands, had been decided by the Judicial Commissioner's Court, and 
having come before the Governor in appeal, was referred back for further evidence, 
auid for the verdict of a jury of the village in which the lands were situated. 
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»83i. The superintendence of agriculture was the duty of a particulaf 

^ class of persons (majoraals), who attended to the embankments, to 

Colebrookc's ^^g repair of tanks, and the distribution of water, an office of much 
Report. importance in a counfry so dependent upon artificial irrigation. 

As the changes effected in this ancient system have materially 
differed in the maritime and the Kandyan provinces, it will be necessary 
to consider them apart. 

The sovereigns of the country having been found in possession 
of a monopoly of cinnamon, and other valuable productions, the 
Portuguese tirst obtained these objects by treaty, but having acquired 
the sovereignty in 1597, at the demise of a King of Kandy who had 
become a Catholic, an arrangement more favourable to the people 
was maJe. Their laws and customs were confirmed to them in an 
assembly of the. chiefs at Colombo, and they were allowed freely to 
trade in cinnamon on delivering a fifth part of their collections to the 
Government. 

These conditions were subsequently revoked by Philip the Second 
in 1626, and in the continual wars in which the Portuguese were 
subsequently engaged with the people, ihey lost the sovereignty they 
had acquired, but they devastated and impoverished the country. 

The Du ch, who dispossessed the Portuguese of their settlements 
in 1656, assisted by the Kandyans, introduced a system still more 
rigoi ous. A monopoly of the trade being a primary object with them, 
their arfangements were chiefly made with a view to it All private 
trade was prohibited in the most valuable productions of the Island, 
and in those of other countries which the people had been accustomed 
to import. To obtain the labour of the people in the various works 
they carried on, they confirmed their land tenures, and emyloyed them 
gratuitously in erecting magazines and fortresses, and in collecting 
cinnamon and 01 her productions of the country. 

Of the people who abandoned their lands to escape from these 
laborious services, some retired to the interior and others sought 
private employment in the towns The latter were i ompelled, under 
severe penalties, to re-occupy their lands, and to work for the 
Government during three months in the year. To prevent all evasion, 
they were not allowed to mortgage or sell their lands without leave, 
and the customs and distinctions of caste were rigorously enforced by 
penal regulations. 

The natives of the Continent, when allowed to settle in the Island, 
paid a capital ion tax (oliam), or were liable to work gratutiously for 
the Government. 

'ihe civil and judicial administration was intrusted to native 
officers, who acted under the Modeliars of korales or counties, and 
were subordinate to a European functionary in each province. These 
officers composed a native Co )rt called the ** Landraad." 

The ** Wannias,'' or Malabar chiefs, exercised similar powers. 
The revenues were collected through native receivers, who were 
generally the majoraals and heads of villages who superintended the 
cultivation of the lands. The public functionaries, who received small 
salaries, were remunerated by the assignment of lands called 
" accommodessans,'' which they held free iiom taxes and services. To 
obtain these advantages, and to acquire inufluence, the offices under 
Government were eagerly sought by the natives,and the number of 
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them was greatly increased by honorary and titular appointments. 1831. 

Previous to the capture by the British forces in 1796, the Dutch, 

with a view to secure the exclusive monopoly of the inland trade, had Colebrooke's 
acquired possession of the entire sea coast. They were thus enabled Report. 
to control he supply to the interior of salt and some other necessaries 
of life. 

The administration of the affairs of Cejlon under the Govern- 
ment of Madras was intrusted 10 a major general coniu anding the 
forces, assisted by three civil officers, who were stationed at Colombo, 
Galle, and Jaffnapatam. 

On the transfer of the settlement to the Crown 1798 ,a Governor 
was appointed, with authority to nominate a council of advice, and 
several gentlemen were sent from England to till the principal offices, 
and to form a civil establishment for the Island in some re pects 
resembling the civil service of India. 

The further coloni/.ation of Europeans in Ceylon was prohibited, 
and the trade in cinnamon was reserved as a monopoly in the hands 
of the Crown. The principal changes effected in the Dutch system 
consisted in the libera ion of some branches of trade by the substiiution 
of custom duties on the articles ot commerce, the abolition of inland 
customs or transit duties, the substitution of salaries to public servants 
for the mode of remuneration by the assignment of lands, and the 
assessment of land rents in commutation of all unpaid services exacted 
in virtue of the land tenures. 

The exigencies of the public service during the Kandyan war that 
ensued having led 10 the renevial of the claim on the services of the 
people, I his claim has not been subsequently relinquished, and all 
persons of certain castes, without reference to the possession of lands, 
are required to serve according \o their caste and to what is declared 
to be " custom," payment being made to them for their labour at 
certain rates which are fi^ed by the (jovernment. The inhabitants of 
the town of Colombo and suburbs, (its gravets), intitled ** burghers," 
have been exempted from this general obligation. In 1 809, the making 
of roads was declared to be a gratuitous service falling on the 
inhabitants of the districts through whiv:h they passed. 

On the appointment of the Supreme Court of Judicature in i8ov 
the civil and judicial administration was separately provided for. 
The "Landraad" Courts were abolished, and the territory being 
divided into eight districts, a collector and a provincial judge were 
appointed to each from the civil service. The collectors were en; rusted 
with the power or magistrates, and were charged with the collection 
or framing of the revenue, the superintendence of public works, and 
the authority to call out the inhabitants for labour or service when 
required. They were enjoined to make annual circuits through their 
districis, and to transmit journals and reports 10 the Government ; but 
this practice has been discontinued since 1824. The reports of the 
collectors which were milde anterior to that period coniain many 
valuable observations respecting the state ot the country. A separate 
department was created for the collection of cinnamon, and the super- 
intendence of the plantations which had been formed by the Dutch. 
The '* Chalias'* or cinnamon peelers, a caste of people who, wi h others, 
were appointed to this labour, were placed under the department, and 
the superintendent, who held registers of these people in the di^ereot 
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183 1. districts, called them out when required, and exercised separate 

^ authority a» magistrate over them. 

Colrbrooke's In 18 10 the prohibition against the acquirement of 'and in Ceylon 

Report. [jy Europeans was withdrawn, and in 1812 Europeans were allowed 
to receive grants of land, not exceeding 4,000 acres, and free from tax 
for five years. 

The Kandyan provinces, which had been first acquired by the 
British Government in 18 15, were settled on their present footing 
after the rebellion in 18 18, and have been separa ely administered by 
the Governor, without the assistance of his Council. 1 hese provinces 
were placed under the immediate superintendance of a Board of 
Commissioners, which Board is no'v composed of the commandant of 
the troops in Kandy and two civii servants, having charge respectively 

of the judicial and revenual departments. 

1. Udaratte. The Kandyan territory is divided into eleven 

2. Four Korales. provinces or districts, of which five, situated 

3. Marale and east part above the hills around Kandy, are placed 
of Nuweralcalawa. under the immediate superintendence of the 
Turn 3„""'P*"°° *""* Board of Commissioners, 10 whom the Go- 

"cT^Hcwahctte and Wa- vernment Agents resident in those districts 
lapane. directly refer. The districts situated more 

remotely from Kandy, and below the hills, 
are also placed under Government Agents, but who are intrusted with 
the same authority which is exercised by the collectors in he maritime 
provi.'Ces In one district ( even Korles), a separate agent for part 
of the judicial affairs has been appointed, but the Government Agehts 
in that an I all the other dis ricts are charged with the civil and judicial 
du'ies and with those ot police. With he exception of the 
Government Agencies in the three provinces ot Safifragam, Seven 
Korles and Tamankadawe, which are held by civil servants, these 
offices have been filled by officers of the regiments stationed in the 
Island 

The separate adminis ration of the Kandyan provinces is main- 
tained under the convention which was concluded in the name of 

His Majesty with the Kandyan ch'efs in 1815, 

See Convention, dated and modified i • some of its provisions by a 

and March, 1815. proclamation of the Governor, issued after 

See Proclamation, datad the rebellion in 1818. by which the authority 

21SC November, 18x8. of the chiefs was curtailed. By the 4th clause 

of the convention of 181 5, the dominion of 
the Kandyan provinces was vested in His Majesty, subject to the 
condition -of maintaining the laws, institutions and customs of the 
country j and by the 5th clause, the religion of Bhood was declared 
inviola )le, and its rights, members, and places of worship, were to be 
maintained and protected. 

In pursuance of these arrangements, which were generally 
approved by His Majesty, the Government of Ceylon has enforced 
its claim to the services of the inhabitants, as originating in ancient 
custom or the tenure of lands, while it has been regarded by the chiefs 
and priests as reciprocally bound to support he auihority of the 
privileged classes, and to compel an observance of the religious 
customs, even vvhere the people have manifested reluctance or 
negligence in their performance. 
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*On fhe setflement of the country in 1818, a considerable change 1831. 

xwas made in the Kandyan tenures of land. A rent of one-tenth of the 

produce, to be levied in kind, was imposed on the land, and the claim Colcbrookc's 
*<>f the Government to the gratuitous services of the people, in virtue Report, 
©f their particular tenures, was relinquished, the Government reserving 
to itself the power of employing all persons according to the customs 
-of the country, or the tenures of their lands, on paying them for their 
.^labour at an established rate. To this rule there were certain excep- 
tions. The hereditary lands of certain chiefs were exempted from 
x;ontributionin reward of their fidelity and services. The lands of all 
chiefs and headmen employed in the public service were also exempted, 
as a remuneration for their services, the exemption in this case being 
jallowed only during the period of their employment (•■.) 

Persons employed as public messengers in the conveyance of 
mailsy or in personal attandence on the chiefs, were also required to 
^erve gratuitously ob being exempted from the tax on their lands. The 
people of certain low castes, who were appointed to collect cinnamon 
^or the Government, were also exempted from the tax. They consisted 
of certain classes of people who had been employed about the 
Kandyan Court, and in services which were not required under the 
British Government. 

As it was considered desirable to provide for opening communi- 
cations through the country, the duty of clearing and making roads, and 
•of putting up and repairing bridges, was declared (as in the maritime 

provinces) a eratuitous service, falling on the 

*^ Proclarnstionf-zNt inhabitants of each district through which the 

November, 18 iS, clmse roads and bridges were required. Certain 

•19, districts, the inhabitants * of which adhered 

to the Government during the rebellion, were 
assessed only at the rate of one- fourteenth of the produce of their 
iands, and the estates forfeited during the rebellion when restored 
were subject to an assessment of one-fifth of the produce. 

The crown lands (royal villages), where they have not been 
panted away to individuals, are cultivated by tenants who contribute 
half the produce. It was customary also, in some cases, to assign 
other lands to these tenants for their support, in which case they 
delivered the whole produce. Lands assigned for the support of 
temples and colleges of priests were exempt from the grain- tax, but 
the holders of these lands were bound to render certain services to 
<]^ovemment when called en, and they have been employed on the 
roads in common with the holders of Government lands. 

In consequence of the prevailing disposition in the native Kandyans 

to dedicate their lands to the temples, by which 

Proclamation, i«th Sep- they generally released themselves from ser- 

tember, 18 19. vices and contributions to the Government, a 

proclamation was issued by the Governor, in 
the year 18x9, to provide for the registry of temple lands, and to 



{g) Under the Kandyan Government, the inferior offices were annually resumed 
and re-granted on payment of a fine, which constituted one branch of the public 
fevcnufi. 
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* i8}i* pfsevent such assignments without the sanctkm of Govemntent. 

^ The possessions of the temples constitute a large proportion ol 

Cokbroofce'i ^^ cuUivaied lands in the Kandyan provinces. In the several temples 
^foru jpmi colleges there are registers of the lands dependent on them, bua 
these registers not having been examined, their extent has not beea 
accurately ascertained^ At my request, translations were made ol the 
registers in the principal temples of Kandyj and from these it appears 
' that the tenants and proprietors of what are called ^* Temple Mnds *' 
' in the several {urovinces, are liable, on the requisition of the chiefs and 
priestsy to render services and contributions of various kinds* ^Fhese are 
minutely detailed in the registers, and the occupier of each allotmem 
■> q( land has a special duty assigned to him, or a special contribution 
to make, either for the repairs of the temples, the subsistence of tb« 
< chiefs and priests, and their attendants, or on occasion of the »^nual 
festivals. The retaliation of these festivals, which are annually h^ 
. at Kandy, and at the provincial temples, was the prerogative of the 
King of Kandy, and the holders of temple lands axe stiJl summoned 
by authority of the Government To those who reside at a consider- 
able distance, the necessity of making long joumies to deliver some 
trifling article of little value, or to assist at some protracted ceremony^ 
became irksome and inconvenient ; and as they are liable to detentien 
' for a month at Kandy during the annual festival, these ditties are very 
negligently performed, -and numbers omit them altogether. In iSio 
the Government Agent for Saffragama (a distant province to the 
r southward), stated the willingness of the land-holders to pay a tax in 
' commutation of the temple service ; but in deference to the chiefs and 
priests, who were opposed to innovation, the measure wf^s not adopted* 
Some landholders, from their influence, have been allowed to pay ^ 
composition to the temples, instead of rendering personal services for 
their lands. The laxity of the people, and the remissness ot the 
Government officers in enforcing the orda's for their attendance, has 
been urged as a subject of complaint by the chiefs, 

Where the lands are situated near to the temples, and in districts 
' where roads are constructing, the service is less unpopular, as it is in 
reality less severe than the Government service ; < ut any improvement 
in the condition of the tenants of the Crown would strengthen the 
desire of the tenants of the -chiefs and temples throughout the country 
for a similar reform of their tenures* If temple land should hereafter 
'>come into possession of persons wh^ are not Bhoodists, new objections 
would probably be raised to the performance of the temple service by 
such persons. 

No account being preserved or rendered of the^contriborions now 
-made, and the chiefs having earnestly requested that the a^ention of 
His Majest/s Government may be drawn to the prevailmg desire 
among the natives to study the English language it might tend %p 
reconcile them to a change of system, if, in regulating the contributions 
for the temple lands, and in reforming the seryice tenures^ the 
concurrence of the chiefs and priests could be obtained to the 
appropriation of a part of the revenues to the m a inten a n ce ei ^a 
English seminary. 

Although unconaected with the subject at the lands, it may be 
«aeBti«i{Led in this place, that the possession and exhibition of the relic 
of Bhood is regarded by the natives of the Kandyan provinces as the 
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most nnportant of the prerogatives of the King of Kandy to which iS^ir 
the British Goremment has succeeded. This relic is deposited in a — 
golden casicet in the principal temple at Kandy tinder the charge of Cokferookc e 
the Board of Commissioners ; and when it is exposed to view the Report. - 
people of aH classes are expected to repair from the remotest provinces 
to the capital. The exhibition of this relic in 1818, in the presence of . 
the Governor and other British authorities, gave occasion to the 
assemblage of a large concourse of people from the provinces, and to 

the contribution by them of a considerable 

Rixdollars toyooo^ or sum, which has been placed in the custody of 

750I. steriing. • the Board to be appropriated to the embel- 

• lishment of the temple. 

This ceremony, which was conducted with great pomp, had been 
but rarely renewed by the Kandyan Kings, from the manifest 
inconvenience of drawing so large a concourse of people from their 
districts. 

The selection and appointment of chiefs and priests of temples 
-was a prerogative of the Kings of Kandy, which is still exercised by 
the Government, although in the nomination to the priesthood the 
recommendation from the wihares (colleges) are usually attended to. 
This interference of the Government m the religious affairs of the 
oonntry, although induced from consideration of policy, has been 
attended with much inconvenience. It has failed to satisfy the chiefs, 
and it has checked the improvement of the country, and the advance- 
ment of the people. While the Government was bound, by the 
convention of 181 5, to protect the people in the free exercise of their 
religion, the interposition of its authority to enforce an observance of 
its rites is at variance with those principles of religious freedom which 
it is a paramount duty to uphold. Nor can it justly afford to the 
Bhoodhist faith a greater degree of support than it extends to the 
Ghrisiian religion, and to other systems, including the Hindu and 
Mahomedan. In some districts, particularly those of ColoTibo and 
Galle, the Christians are more numerous than the Bhoodhist, and the 
exertions made by the Christian missionaries for the difTusion of 
Hnowledge, and for the correction of the habits and morals of the 
people throughotit the country, have pre-eminently tended to promote 
the best interests of 1 he country. 

The form- observed in the promulgation of laws in Ceylon, has 
"been by r^^lations of the Governor in Council when applicable to the 
maritime provinces, and by proclamation of the Governor when . 
applied to the Kandyan provinces. 

The acts or orders of the Executive Government are promulgated 
in the form of "Government Advertisements," or of Government 
Minutes,'" which have been recorded in Council, and also by circular 
letters from the Chief Secretary, addressed by the authority of the • 
Governor to the heads of departments, collectors, sitting magistrates, . 
or other civil, authorities in. the districts, but these letters have not 
always been. published for general information. 

As the English language is not generally understood, the 
legulations of Government, the proclamations and Government adver- 
tisements, are published with translations into the native languages 
(Cingalese and Malabar.) 

The members of the CounciLare appointed by the Governor, and. 
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1831. their duty is to advise and consult with the Governor only whe9 

^ convoked by him. New laws, or changes in the law, intended to be- 

C(^brooke*s applicable to the maritime provinces, are proposed by him in the 
Reporu f^jy^j Qf minutes, and the laws are passed either in conformity to these,, 
or modified upon the suggestions of the members, when approved by 
the Governor. If the Governor should pass a law without the 
concurrence of the Board, the members who dissent from it may.^ 
record their opinions 

On reference to the proceedings of the Council, it does not appear 
that any record is kept of the consultations, except in particular cases,, 
which have been chiefly those wherein questions have arisen on which 
the Governor and Chief Justice, as first member of Councif, have been 
at issue. Nor does it appear that any instances have occurred in« 
which the opinions of a majority of the members have been opposed 
to that of the Governor. 

On the publication of the regulations of Government in the- 
maritime districts, and of the Governor's proclamations in Kandy,. 
they take immediate effect, subject to the approbation of His Majesty, 
although this condition is not expressly promulgated. 

If the Governor should decide that any regulation passed for the 
maritime provinces should ]y extended to the Kandyan provinces, ir 
is published there, with the^ddition of a declaratory order to that 
effect. On these occasions it has been customary for the Governor 
previously to refer the regulation to the Board of Commissioners at 
Kandy for their opinion of its applicability : and wheie objections* 
have been stated by them, the regulation has in some instances not 
been extended to the Kandyan provinces. In the executive adminis- 
tration of the Government, the references to the Council have not 
been frequent. The proceedings of the Governor,, in his executive- 
capacity, are usually recorded in the Secretary's office, or in that of 
the particular department charged with the execution of the measure.. 

A record is kept of the proceedings of the Board of Commissioners- 
at Kandy ; but all measures proposed by them are submitted for the 
approval of the Governor before they are carried into effect. 

The Governor being restricted from authorizing contingent 
disbursements exceeding 75/. without the concurrence of the Council,, 
it has usually been recorded when their sanction to such disbursements 
has been given, the estimates of the proposed work being laid before- 
the Board. In the Kandyan provinces, the Governor authorizes sucb 
expenditure on his own responsibility. The principal civil departments 
at Colombo, and the collectors of the maritime districts, act under 
the general instructions which were framed for their guidance in 1808,, 
and which have been subsequently modified. The revenue commis- 
sioners and the Government Agents in the Kandyan provinces act 
under special instructions which have been compiled for them. 

The public works of a general nature which have been carried on 
under the authority of Government have been the construction of 
roads and bridges, the opening of canals, the erection and repair oi 
Government houses, barracks and public offices. In those cases, where 
a specific disbursement has been made on a particular work exceeding 
the sum of »oo/., the authority of the Secretaay of State to incur the 
expense has been previously applied for and obtained. The works of 
a local nature have consisted of the erection and repairs of public 
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. Gildings at the seats of magistracy, of grain and salt store^.in the 1871. 

districts, and of rest-houses along the principal roads ; also the 

construction and repairs of district roads, tanks and watercourses, Colebrooke?». 
the draining of lands and securing them from inundation by RfcRoxt^ 
embankments, and the forming of cinnamon, coffee and other 
jplantations. 

The works of a general nature have been undertaken by the 
direction of the Gx)v,emor, either on. the written or verbal report of a 
professional officer, or upon his own j]adgment without such report ;; 
but in the maritime provinces, the estimates have been subject ta> 
approval in Council, in cases where the expenditure on any particular 
work has exceeded 75/. Works, of a local nature have usually been« 
lecommended by the collector of the district, and undertaken on his^ 
own estimate, if approved by the Gov>ernoiL In instances where some 
considerable work has been proposed, the report of a professional 
«fficer has been required} but, with the exception of. the great roads, the- 
coliector has usually superintended them, and reported on^them. wheji< 
imdertaken by contract. 

As public works have generally been executed by means of the- 
labour of the inhabitants,, who have been required to work either at 
the rate of wages fixed by Goyemraeiit. or gratuitously, according to 
ciscumstances^ the authority ot the Golemor has of late years been 
usually obtained for calling out the number required for the work^, 
and the duty of pressing them has devolved upon the nati\ie 
beadmen, by whom the details- have been regulated. In some districts- 
the headmen have kept diaries of the number, of labourers thus- 
employed, but not always so ; and where returns have been compiled 
from these Records, it does not appear that any fixed mie has beent> 
©bserved either in regard to the duration of the service,, to ther 
description of labour on which the people have been employed, 
gratuitously or for pay, or to the rale of their renmneration when paid, 
at all. 

As in. the maritime provinces, the people are required to, serv.e- 
accordi-ng to what is generally termed "custom." or **• usage " without, 
reference to their landed tenures ;. no. registers, have been> formed' 
by which the headmen, are bound to be guided in caJ ling, them out. 
In works of a general naiure which are not superintended by the 
collectors of districts, estimates have not usually been famed, but the? 
authority of the Governor has been given for calhng out the 
number of people from the districts which are required to furnish, 
labourers. 

When public works are undertaken partly in the maritime and 
partly in the Kandyan provinces, they are conducted under the* 
regulations which are respectively in force in them, the number ot 
labourers required in each instance being divided into reliefs, according. 
to the distance they are required to travel from their homes. 

The most laborious and extensive services which the people haver 
been called upon to perform have been those of felling and dragging 
timber from the forests to the banks of rivers, conscrircting roads and 
bridges, collecting salt, catching, attending and collecting forage for 
elephants for public use, and conveying public stores ; also the 
collection ot cinnamon in the forests by the castes oa whom this duty 
has devolved. 
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ft$t, Wheti public labour is not gratuitously -pcrfonned, the! t»ages are - 

, paid by the collector of the district according . 

Colcbrookes Govertiment Mrmee, to certain rates fixed by the Government. 
Report. ,6th Novonber, i«a5. Where works have been superintended by 

officers of the corps of Royal Engineers, they 
have kept diaries of the number of pioneers on the fixed establishmelit 
who havte been employed under them, but not of the nrmnber of the 
natives caUed out to assist, of whom there appears to be no regular - 
account. All that is known on the strbject is the number. whom the 
collectors or agents of Government have been authocized to call out by 
reliefs : the number of reliefs, and the time of their -employment, being, 
dependent upon the duration or extent of the work to be performed. 

Besides the demand on the services of the people for publtc woilts * 
or labour executed under the authority of the Government, there are 
various other purposes for which they are liable to be called out by tfhe ■ 
collector. Fishermen are required to furnish boats for service and. 
attendance at the pearl fisheries, and on other occasions. When« 
individuals travel on the public service they are furnisSied wHh. 
** coolies,*' OE porters, for carrying their baggage and palanquins, at 
rates fixed by Government ; and provisions are ordered to bestrpplied- 
to them at rates also fixed a^he stations where there aie no markets. 
When persons of distinction ^[re travelling,. the people of the Washer 
caste are required to cover the rest-houses with white cloth, which the 
latter furnish. Temporary buildings are sometimes erected for their - 
accommodation ; and the inhabitants are required to decorate the 
roads with palm-leaves, and to carry torches at night <rom village to^ 
village along the road. In some cases, these services are remunerated;:, 
in others, the people are required to render them gratuitously. 

When particular provinces are infested by herds of.wild elephants^, 
the inhabi'ants are called out to aid in destroying them ;. and since 
the Government has formed an establishment of draft and carriage ■ 
elephants, it has been a particular service to catch and train them for 
the public service, or for sale. Individuals who catch them on« 
their own account sell them to the Government at an established price,^ 
and cannot retain possession of them without special license* 

The extent to which the labour or services of the people?have-r 
been required by the Government in the different provinces, it would, 
be impossible to estimate. The returns furnished to us by the- 
collectors of the maritime ditsricts, and by the Government Agents 
in the Kandyan provinces, are too imperfect to be depended upon 5^ 
but as those which have been framed by the Collector of the Colombo - 
district from the diaries of the native headmen, during 11 years from. 
1820 to 1830, are the most complete, the result will admit of being 
stated, although not quite accurate. From these returns it appears- 
that the people have been callfed out for periods varying with ther 
extent and duration of the work} that the average number, of 
day-labourers thus employed annually on public works in the district : 
of Colombo, or in collecting materiafi, has been 93)535» or 296 daily, 
for working days, of whom 26,190 have served gratuitously, and 
67,345 have been paid, at rates varying from 4^d?l to 6^/. per dayj-, 
t^at 50,000, who were paid at these rates in the year 1830, werfe- 
cmployed in the care of elephants and stock, and providing forage for- 
them ; that from: 20,000 to 30,000. day-labourers have been employed^ 
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ia some years for the conveyance of salt and Government stores, but iSjf « 
the number could not be accurately ascertained, as the moorraen, till 7 — , 
the laat year, were bound by caste to cary salt for Government as a Colebrooke • 
gratuitous service, and no account was kept of their number. The *«port, 
ior^eing numbers are taken from the returns, and represent the 
Qomber of labourers called out, multiplied into the number of days 
tJiat they were employed. 

The persons who are exempted from the general obligations of 

labour or attendance are the burghers, or descendants of Europeans, 

and the kigber class of natives^ in some instances, where they were 

^owners of land, these persons have been called upon to find substitutes 

to aid in the embankments required to protect the rice fields from 

•inundatioii ; but some woi4cs undertsdcen for the benefit of the towns 

feve been executed by the people of the country without such 

assistance. A road round the lake of Kandy, and a bankshall at 

Colombo^ are of this description. Labourers on public works have 

-sometimes obtained substitutes, and paid them $d,, per day whea 

>i«ceiving 2 J</. from the Government. 

In the>Kandyan provinces, where public labour is still performed 
by the people as a service for their lands, there is less irregularity in 
the mode of distributing it, as the owners or occupiers of certain 
panguas, or shares, are requited to serv# in rotation ; but in all cases 
me authority possessed by the native headmen over them is open to 
abuse/ in the opportunities they have of appropriating the labour of 
the people to their own purposes, or of excusing them from public 
work out of favour, or for a pecuniary consideraHofi. Such abuses are 
acknowledged to exist, and are proved by reMference to some of the 
returns, akhough they are generally difiicult of detection, from the 
inducement of the people to acquiesce in such irregularities of their 
headmen, especially where the public labour is gratuitously performed, 
and more fleveve (tbui that which they perform for the headmen. It 
"is acknowledged also to be an ancient custom of tlie couniry for the 
people 10 assist <each other gratuitously in the tillage of their lands, 
-and that the headmen usually obtain assistance in this manner 
twithout payment. 

In some districtsthrough which the main road to Kandy has been 
^earned, the people c^led out have been constantly employed for 
several years, and no <correct account of the number can be procured. 
TThey have been usually relieved at certain periods of the year, and 
lor short intervals, to enable them to cultivate their lands. The autho- 
rity to rettOTi to their homes has, on application, been granted by the 
•Governor, and in certain districts has not extended beyond a few 
weeks in the year, which is all the time allowed to them for those 
labours in which the subsistence of themselves and their families 
ihrot^hout the year may depend. 

As the people are obliged to provide their own subsistence, it is 
admitted that they occasionally earn their daily food by private labour, 
when they can elude the Government overseers. It has been also 
lobserved that labour has been assigned to men which could have been 
performed with less sacrifice by animals, such for instance as the 
dragging of timber from the forests, a lat>our which has bees 
ftdvantageoudy performed by elephants. 

The people thus delainod from their agricultural piusuito, pjid 
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1 83 1. worked without remuneration, are much less efficient than the- 

^ Govearnmeac pioneers (a body of men who aire subsisted and regularly 

Colcbrooke's paid), or thaai hired labourers generally would be, and their reluctance 

Report. p^ perform the labour has exposed them to punishment by the overseers 

of works. Jn the ^maritime provinces these overseers are expressly 

. authorized by a Government advertisement, 
Government advertise- ^^^^^ -^ ^^ ^^ j^^.^^ corporal punishment' 
<iiient, dated Tjrmcomalee .i.iu j j,.*^- i.* 

38th April iS©! '^"^ labourers, and under tatiis regulatioa 

'^ ' * the superintendent of the cii-vnamon plantations 

Taas considered himself authorized to inflict it on the ^* Chalias '* or 
^cinnamon peelers, for neglect of work. 

The authority exercised by the Governor in the granting of lands 
has been regu'ated, in respect to Europeans, by the Government 
Advertisement of 1812, which limited the extent of such grants t© 
4,000 acres-; but as few appVications-have been made, such grants have 
been of rare occurrence, and in these instances difficulties have 
occurred. In the present state of agriculitire in Ceylon, the high lands 
called " Chenas," although waste lands, are usually retained for . 
pasturage oY cattle, and except in the 'uninhabited parts of the Colony, 
these lands, though uncultivated, are private property, which the 
landholders are unwilling to dispose of. 

From the declining statt of some^Jdistiicts, and the neglect of 
ancient works, lands which were formerly cultivated have been 
<ieserted, and are overgrown with jungle. To these lasnds the native 
assert their hereditary claims, and as the support of those works on 
which their fertility depend was considered the duty of the ancient 
^Government, the s^sistance of the present is claimed to restore them.* 
The property of <the crown being much intermingled with that of 
individuals, the influence of Government has been exerted in some 
•instances, where grants of the former have been made, to induce the 
contiguous proprietors to surrender their claims on pecuniary com- 
pensation being made, or in consideration of their lands to be conceded 
to them. The attachment of the natives to their hereditary possessions, 
Jand their jealousy of the interference of Government, have induced 
them generally to yield with the geratest reluctance to such proposals, 
and in some instances to reject them. 

The grants of land made to natives have been more limited in 
extent than those made to Europeans, varying in different districts 
from 10 to 100 acres. By a proclamation of the 3rd May 1800, not 
more than 36 aores were grantable to one person, a limitation which 
has checked t^e application of capital to land, and the improvement 
of agriculture. 

There is a regulation in force ior restricting the felling of timber 

without license of the Government even on 

See Regulation of Go- private grounds, and for imposing a tax ol 

<rernment No. 2 of i8zz. one-tenth on the value of the timber cut. 

These regulations are also great obstacles to 
'the improvement of nncleared tracts of jungle or forest. Lands are 
usually granted to natives subject, to the payment of tithe, and to such 
regulations as the Government may establish, the lands being resum- 
able in three years if not duly cultivated. 

It does not appear that persons are disqualified by caste from 
acquiring lands, or that natives of the continent of India are excluded^ 



213 
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^though their liability to be called on for performance of public labour «^3i. 
in common with the natives of Ceylon has discouraged them from T~|_ > 
-settling in the country. When it is considered that lands in Ceylon are Colebrooke • 
liable to an assessment only of one-tenth of the produce, while those Rcpoi-t. 
on the continent are commonly assessed at one-third or one-half, 
there is adequate inducement for the agricultural classes in Malabar 
to seek a settlement ^the Island, and for those who possess capital 
to employ it in the repHl^of tanks, by which extensive tracts of waste 
■lands would be reclaimed and rendered productive. At present the 
high rates of assessment on the continent, although rigorously imposed, 
<leave the landholders at lib rty to carry their labour to any market that 
offers indacement, and to realize a subsistence from extraneous sources. 
All lands in the maritime provinces of Ceylon are resumable for 
„ , . - -, public purposes under a regulation of Govern- 

•mentflio T< of ^T""' "^^^^' ^^ ^^^^^ ^^ *s provided that such 
^ ^ * resumptions shall be made under an act of 

\he Governor in Council, and the terms of payment adjusted by 

arbitration. 

In the Kand^an provinces lands may be resumed for public 
purposes on the authority of the Governor alone, compensation being 
granted to the proprietors on a valuation made by the Conmiissioner 
*of Revenue, with the concurrence of the Board of Commissioners. 
The inhabitants whose lands have been resumed have in some instances 
•<Jeclined to accede to the terms offered, or have remonstrated 2;^ainst 
the resumption, upon any terms, of their hereditary possessions. 

From the state of society in Ceylon, this removal from their 
milages, and the occupation of lands in another part of the country, 
may involve a considerable change of habit to the landholders. Some 
mew service attaching to the land may have to be performed, under 
other authorities, and where they may be unable. to obtain the 
^assistance of their relatives and neighbours in the tillage of their 
lands, or in the performance of occasional service for them. 

There are three distinct classes of persons who are employed in 
the civil administration of the country. The gentlemen of the civil 
service who are sent out from England as " writers " form the first, 
and from this class are selected the heads of departments in Colombo^ 
the provincial Judges and collectors, the judicial and revenue commis- 
^oners in Kandy, and the agents of Government in two of the 
Xandyan provinces.^^ 

The Junior cwil servants are employed as assistants to the 
^collectors of districts, or in the office of the chief secretary to Govern- 
ment, and are appointed to responsible situations after having passed 
an examination m one of the native languages (Cingalese or Malabar). 

The next class are the provincial magistrates, of whom there 
are sixteen ; and the clerks in public offices, who are Europeans, or 
•their descendants, settled in the country. 

The third class are the native officers, the highest of whom in 
the maritime provinces are the modeliars of korles or districts, the 
interpreters to the Courts of justice, and the modeliars and interpreters 
of ** cutcherries^ or collector's offices. 

According to the ancient usage of the country, the modeliars 
^M^re the commanders of the lascoryns or district militia, and they 
arc still so recognized, although at present chiefly employed in the 
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*'i83i. ' civil administration of the country, and in the execution of public. 

-*" — ' ^ Works ; there are gradations of native officers in authority under them. 

Colebrooke's The civil officers employed by the native Government were superseded 

^ Report. ^y jjjg Dutch. In the Kandyan provinces they are still retained under 

various designations, and through every gradation of rank, although. 

their functions are now exercised in subordination to the European. 

authorities in the districts. These native appointments are stilL 

regulated in a great degree by custom and caste 

Besides the headmen of the establishment, who are numerous, and 
the " titular " headmen, who receive no emolument from that appoint- 
ment, there are, according to custom, headmen appointed to each 
class or caste. The perquisites employed by them have for the most 
part been abolished^ although they are still retained by some. Thft 
modeliars of the caste of fishermen are allowed a portion of the fish 
caught. Where the appointments have not been expressly made, the 
duty of representing the caste, and of distributing the public labour or 
service which the people are required to perform, devolves upon the 
headmen of the establishment, who are chiefly selected from the 
Vellale or agricultural caste, the most numerous and influential. The 
headmen at the seats of magistracy are generally acquainted with the 
English language, but the modeliars and the headnien of korales and 
castes are often ignorant ofit. In 1828 a regulation was made that 
no native headman should in future be 2q>pointed who could not read 
and write the English language. 

From habit and prejudice, as well as from intesest, the headmen 
uphold the distinctions of caste, and counteract the attempts of the 
subordinate castes to improve their condition. The Government has 
brought forward some individuals belonging to inleirior castes, whose 
qualifications have entitled them to advancement, although it has 
generally favoured the pretensions of the higher castes, particularly 
the Vellales. The modeliar of the caste of Washermen has thus beea. 
advanced to the office of Cashier of the Treasu^* In general the 
rivalry between the inferior castes is as great as the jealousy of the 
higher towards the lower castes. The contests of the Barber and . 
Washer castes have been terminated only by a recent decision of the 
Courts, which have rejected the pretensions of the Washermen to 
demand the services of the Barbers. 

From the more recent acquirement of the Kandyan couatry, and 
the nature of the institutions which exist in it, this submission to the 
prejudices of the people is even more absolute, although the disposition 
of the Government and its officers to relax the authority of the chiefs 
has tended to weaken the dependence of the lower castes upon the 
higher, and to render them impatient of the control and subjection in 
which they have been held. In the maritime as well as in the 
Kandyan provinces this spirit has given rise to nuniierous complaints 
and representations, which have been addressed to my colleagues and 
myself by the inhabitants of all classes, in which the headmen have 
only joined when their own privileges have been concerned. The 
degradation of some Kandyan castes has been carried to the utmost 
limit of servility. The lowest are the Rhodias, a class of outcasts, 
who are excluded from all communion with the others, and inhabit 
villages of their own. Persons were thus degraded for their crimes, 
and the degradation was entailed on their posterity. 
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When vacancies occur, all appointments to the higher offices are 1831.- 

provisionally made by the Governor, who selects the candidates -^ 

according to their seniority when otherwise qualified, such appoint- Co^brookc 8:*i 
ments being subject to confirmation by the Secretary of State. Report. 

The magistrates and clerks in public offices are also appointed by 
the Governor. The modeliars and principal headmen hold their 
appointments under warrant of the Governor, .and are recommended 
to him by the commissioner of revenue, the provincial headman being 
cecommended by the coUectors of districts. 

In the Kandyan provinces appointments are similarly made by 
the Governor, on the recommendation of the Board of Commissioners, . 
and include the chiefs or principal headmen of provinces and depart- 
ments^ the chief of temples, and the priests in the colleges or wihares. 

In the Cingalese provinces the headmen are for the most part 
stipendary, and in the Kandyan provinces they are remunerated by 
remission of taxes for themselves and their retainers. In the northern : 
•or Malabar provinces they receive, with a few exceptions, no authorized 
remuneration,. and the headmen of villages and castes are commonly 
appointed on the nomination of the inhabitants. There is, however, 
no established form of election, a deputation ot the villagers making 
a return to the magistrate of the candidate approved of by them. 

The number.; of princ pal hea'men in the Cingalese districts 
ajmount to 243, those in the Malabar districts to? 12, and those in the 
Kandyan provinces to 47. These numbers include the functionaries 
appointed to provinces or departments, . but not the headmen of 
villages, who are more numerous. 

For a practical view of the system under which the Gavemment 
of Ceylon has been administered, I can refer to some ex racts made ■ 
from the Minutes of the proceedings of the Board of Commissioners 
at Kandv, to the copies of. Reports and Circuit Diaries of the district 
collectors, • o the evidence of the European functionaries, and to that 
of the native chiefs and headmen. 

Of the representations of the natve inhabitants, addressed to my 
colleagues and myself, in the form oi petitions, many, although personad ' 
cnses of complaint, eliicidate correctly the effects of the regulations 
ifi force. Their statements are often overcharged, but they contain 
many facts of importance, which ha^e been confirmed on inquiry, 
* and they are deserving of* attention, as well from the nature of the 
grievances . complained of^as-from the intelligent manner in which 
the effects of the regulations are frequently explained. 

After. a .careful review of. the system,. I am bound to report my 
opinion, that while it iafree from some. of the prominent objections 
. to those-.whicb have- been adopted on the continent of India, the 
general spirit and tendency of it has been unfavourable to the 
improvement oflthe country. Some beneficial measures have from , 
time to time been adopted but; no regular control has been exercised * 
over the acts- and proceedings ot the Governor, nor has his recognized 
responsibility for. the measures adopted by him on his own judgment - 
been rendered practically efficient. From the remoteness of the 
settlement, the native of the Government, and the absence of all open • 
discussion of public affairs, the Governor has been almost the exclusive 
organ through whom, authentic information has been/ derived, and': 
with whom any measures of improvement have originated. Without! 
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iS3i« his co-operation no beneficial change could be effected,, and tte^ 
— ^ inhabitants have been accustomed to regard his authority as absolute 
Cdebrooke^ft When unpopular measures have been enforced by him, they haver 
Report* usually remonstrated against them, and in some instance have resisted 
their operation. 

As measures have been proposed and adopted without aay pppvioikft 
notice, the people have had no opportunity of explaining their objections 
to the passing of regulations which have injjiiriously affected their 
interests. Besides the system of monopoly maintained, and in some 
instances extended, by the Government, the power exercised by tile? 
Governor of legnlating duties and imposing taxes has been injurious 
to commerce and to the influx and accumulation of capital 

The claims which have been enforced by the Government to the 
labour of the native inhabitants have been also very unfavourable to 
agricultural industry and improvement, except in cases where that 
labour has been applied in the repairs or execution tyi works required, 
for the cultivation of rice ; and it is deserving of remark^ that this- 
branch of agriculture is less prosperous in Ceylon than on the 
continent, where the land-tax is considerably higher, and from wheoooh 
large quantities of grain are annually imported into the Island iogc^ 
consumption. 

These claims to public labour have given an interest to Govern- 
ment in upholding the distinctions of caste, and the privileges of the* 
headmen, through whom it has exercised an indefinite conisol over the; 
people and their resources. 

The maintenance of separate independent establishments for »he 
maritime and the Kandyan provinces has been impolitic,.in thechedc: 
it has opposed to that assimilation which it is on every account 
desirable to promote between the various classes of whom the 
population is composed. By maintaining a separate Government al 
Kandy, the influence of the chiefs has been upheld to the prejudice, in 
some instances, of the people. 

Ihe Kandyan districts which are situated below the mountains 
have a nearer and more natural connection with those of the coast,. 
with which they maintain a trading intercourse ; and as the whole 
country is divided into a greater number of districts thask are required^ 
it will, on every account, be desirable to incorporate them 

Upon inspection of the old charts, it will be seen that the boun^ 
daries of the districts are very imperfectly regulated,, either with, 
reference to the convenience of the inhabitar^ts or to the transaction of 
public business. 

In placing the whole Island under the adminbtration of the 
Governor and Council, all laws should in future be promulgated in 
their name, and entitled " Ordinances of the Governor in Council ; '** 
and in incorporating the sixteen provinces or districts now superinten- 
ded by as many Government Agents and collectors under the authority 
of the Governor or of »he Governor in Council, the country should be 
divided into five provinces, the principal stations beirirg at Colombo^ 
Galle, JafFnapatam, Trincomalee and Kandy, and a Government Agent 
should be appointed to each of these stations, and such European and 
native assistants as may be required. 

In a distant settlement, where reference cannot promptly be made 
to higher authority, and where the people are unprepared for popular 
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-iiislitutiensy a discretionary authority, to be exercised under due 1831. 

lesponsibility, may be necessarily confided to the Governor ; but as 

the exercise of that discretion could only be required on extraordinary Cokbrookc's 
occasions, it would be desirable that the ordinary transactions of the Report. 
Government should be conducted, as far as possible, through establish- 
ed and responsible departments, acting under instructions from, and 
subject ta the control of, the executive departments in England. 

The officers of these departments would be liable to susponsion 
lor misconduct, but not otherwise removable, as at presecut, ai the 
fiieasure of the GK)vemor. A strict adherence to these instructions 
would prevent irregularities and promote an adherence to system^ 
without precluding a departure from them in any instance in whichi 
the Governor might consider in his duty to sanctioa it> such deviation 
being: immediate^ reported, with the reasons for it, by the Governor,, 
and hi& authority in writing transmitted with, the records or accounts- 
•f the executive department. 

For the assistance of the Governor in. all details relative to. thc^r 
vevenues and disbursments of the Island, and to supersede the 
appointment of committees for investigating these matters,.there should 
be constituted am **'ExecuHve Council,^' to be composed of the Secretary 
to Governnaem,. the Treasurer of the Island,. the Auditor Genecal, the 
Surveyor General, the Collector of Customs at Colombo^ and the 
Govemmient Agent for that district. 

Returns of the revenue and disbursements, should be brought 
before thenar and the* opinions of the memjjers i?ecardecl.. The board 
should have authority to call for information when cequiced, and th& 
minutes of their proceedings should be transmitted by the Governor 
to the Secretary of State. 

When the labour uf the inhabitaats may be sequired on public 
works, they should be hired voluntarily ; and if they cannot be engaged 
in the places where the work is to be performed, advertisements 
should le published throughout the cournry, and even on the neigh- 
bouring coasts of lodia, announcing tihe nature^ the tesms, and the 
duration of the enikployment. If these measures bhould fail,, which is 
not probable^ the Governor should have no* authority without a 
legislative enactment to press labourers or workmen, nor to regulate 
their wages in any case, nor to employ them graiui.ousJy 01: compulsorily 
with reference either to caste or custom. Kxcepiing on special and 
urgent occasions,, when voluntary labourers cannot be procured, a legal 
sanction for calling otit the iahabitanis should not be granted, and 
even in extreme cases other resources have beea found. 

The diffieulty ot procuring coolies or picKieers during the Kandyan. 
war induced the Govermnent to raise a body of men by voluntary 
enlistment upon the continent, a&d who,, from their great utility, are 
still employed. 

It may further be remarked,, in support of the opinion that the 
oatives of India are not indisposed to emigrate^ that numbess, annually 
come over to Ceylon to seek employment during the pearl fisheries, 
and in the coasting trade of the Island. 

The regulations proposed would strictly apply to» the ordinary 
and contingent demands for labourers, and especially in collecting. 
c^namon, conveying stores, and in constructing aikd repairing roads,, 
bridges, and Government buildings. 
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iSji. In recommending the appointment of an Executive Council, Jr 

have had in view to provide for the future iejjislation of the Island, 

Colebrooke*8 apart from those duties of an Executive character, which have hitherto - 
Report. hctn exercised by the Governor with or without the advice of his 
council. 

In the composition of' a Colonial Legislative Council^ it id 
necessary to provide (50 far a? the nature ci so imperfect an institution < 
may admLt)i^ for. the intelligent and independent discharge of ii3 
functions. 

In A-.community <:omposed of -different races, ,who are attached t» . 
ancient customs, and attentive to the effect of innovation, it is 
indespensable that changes in thejaw should jiot be adopted precipiir 
tately, and without their provisions being previously known to and ^ 
considered by the f)eople. 

In con-sequence of- the representations made by the native 
inhabitants, conferences were heid by me with the principal chiefs, 
priests and headmen at Kandy and'-G.plombo, and, in my progress . 
through the country, with the people of all classes. It was generally 
admitted by thera^ that to secure the due administration of justice, and 
to protect the rights of the people, a digest of the laws and customs 
of the IsUnd ought to be prepared lor.the guidance of the courts a£; 
justice. The existence of particular, customs recognised. by different 
classes of people, the uncertainty that prevails with regard tathem, . 
and the • spirit and effect of several' regulations which have been^ 
enforced by the European Governments on the alleged authority of. 
custom, suggest the necessity of sitch a revision $ and in Kandy, . 
where the prej.udices of the people are thfr strongest, no objection has 
been urged by the chiefs to the adoption of a- code which would be 
applicable, in commf)n to the maritime and to the Kandyan .provinces. .. 
It was submitted, however, that the sense of the people should be 
previously collected in regard to its provisions. The higher class of< 
natives are the ordinary expounders of the^ prevailing customs, and are- 
employed as assessors injhe-Kandyan Courts, a-? they formeriy were 
as members of Dutch- I andraad Courts, but the headmen: of: the • 
villages are generally considered, and admitted by the chiefs to-be,, 
more conversant with the truditiooal customs of th» country than 
themselves. A desire was accordingly expressed byvthe chiefs that 
some of the most intelligent inhabitants of every class (chosen princi- 
pally Jrom the village headmen) sbow4d be assembled for the. pun ose- 
of considering the state ot the laws, and the changes it would be 
desirable to adopt.. 

Although the chiefs themselves are for the most part exempt 
from the public burthens, they admitted that the people were much 
discontented, especially from the demands that have been made upon 
their services and labour and which have recently led in one instance 
to open resistance. It was also alleged that these, demands on their 
services, which had in some instances exceeded those to which the 
people had been liable under the native Government, had been 
enforced without regard to the anrient customs of the country, or 
consideration of the claims and condition. of individuals. 

On these and othtr questions of general importance the people 

.are entitled to expect that their interests and wishes may be attended 

to, and their rights protected ; and although the ignorance and 



219 

prejudice which still prevail generally throughout the country may 1831. 

.preclude the adoption o! their views upon all subjects, it would be ^ 

A>nsistent with the policy of a liberal Government that they should Colebrooke'« 
'have mn oppca-tunity of freely communicating their opinions of the Report, 
eifects of fee legislative changes that may be proposed. To attain this 
•object, and to obviate the objections that may be urged against 
involvinoj the Governor in the public discussion of the Ordinances 
during the stages 6f their progress, it may be deemed necessary in 
^constituting a Legislative Council to provide that the Governor should 
take* no part in its deliberations* 

To secure as great a degree of efficiency as may be attainable, 

this body should be composed of a larger number of the principal 

olficers of Government, civil and military, than have hitherto been 

•appointed to the Council. The heads of general departments at the 

seat of Government, the attorney-general, and the Government Agent 

• 6t the Colombo district, would properly be appointed to it, provision 

' being at once made for the admission of any respectable inhabitants, 

European or native, whom His Majesty might hereatter be pleased 

to appoint. 

It would be desirable that eafch member should have the privilege 
t)f proposing measures for consideration, and that tlie Council should 
have authority to call for public papers, and to take evidence. 

Measures recommended to their consideratioh by the Governor 
-should, in theeame manner, be submitted to deliberate investigation. 
When the measures proposed have been approved by a majority 
'Of the Council, bills founded upon them should be drafted by the • 
law-officers of the Government, and printed for general information. 

The petitions of the inhabitants, when respectfully addressed, and 
presented by the members, should be recorded by the Council, and it 
Aii^ould facilitate inquiry and promote useful discussion if the Government 
Agents were authorized, at the requisition of the Council, to take 
information in their respective districts.; and in order to afford the 
Governor and Council at all times the fullest Information of the state 
of the couniry, the regulations of 1808 requiring the collectors to make 
•circuits through their districts should be revived, and the reports ol" 
the Government Agents to the Governor should be laid before the 
Council 

When bills have been passed by the Council, they should be laid 
'before the Governor, and submitted by him to the Judges of the 
Supreme Court for their opinion, whether they have been framed in 
conformity to the principle on which it might be His Majesty's pleasure 
thac all changes in the colonial laws should be regulated ; and previous 
to their confirmation by the Governor, the judges should be required 
to certify that they do not contain provisions repugnant to the Acts of 
Parliament, or to the Orders of His Majesty in Council. 

When passed by the Governor they should have the force of 
provisional laws or ordinances until the p easure of His Majesty might 
be known, excepting where new taxes or duties may be imposed, in 
which case their confirmation by His Majesty should be previously 
obtained. 

To provide as far as possible for the independent discharge of 
their functions, the members of the Legislative Council should be 
required to make oath not to disclose the opinions of each othen 
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1 83 1. If the bills passed by the Legislative Council should be rejected 

^ by the Governor, or if those proposed by him should be thrown out 

•Colebrooke » by a majority of the council, a report of the proceedings should be 

Jlcport. forwarded to the Secretary of State ; and if the proposed ordinances 

should be approved by the King, they should be returned to the 

^Governor with His Majest/s command for their promulgation in the 

island. 

In any case where the judges bad certified that a bill contained 
*x:lauses which the Governor and Council were incompetent to pass, 
^nd which it might nevertheless be desirable to recommend for 
-^adoption, the proposed law should be transmitted to England witk 
^uch explanations as would enable the Government of His Majesty 
to decide whether to confirm it by an Order in Council^ or to obtain 
«he authority of an Act of Parliament for its confirmatioa. 

Without involving the Governor in the discussions of the Council, 
^r exposing its members to any influence unfavourable to the inde^ 
pendent discharge o€ their legislative functions, provision may be 
^made by these arrangements for the gradual amelioration of the 
^colonial institutions, for that publicity in regard to the affairs of the 
Island which will conciliate public con&dence, and for such deliberation 
in regulating them as wiU protect the people from precipitate changes 
of the laws affecting thek* rights and interests. 

Such a Coanctl is net proposed as an institution calculated in 
itself to provide effectually for the legislation of the Island at a more 
advanced stage of its jjrogress. It will tend, however, to remove some 
'^ the obstacles which have re ar Jed the improvement of a settlement 
possessed of great natural resources, and it would eventnally constitute 
'«n essential part of any colonial l^slattire for which the Island may 
be prepared at a future period. In ihe meantime the efficiency of the 
^gislative Council may be improved from time to time by the 
•appoinment to it of respectable and influential inhabitants of the 
island, who would give wdght to its decisions, and support and 
stability to the Government. 

141 regard to the existing laws and customs of the maritime and 
^he Kandyan provinces, I would in this place observe, that the 
^recognition of various and conflicting systems which are applicable 
to the inhabitants 61 paiticular provinces, or to different classes at 
^rsons in the same place, has led to much practical inconvenience, 
•and has in some instances been productive of injustice. 

On introducing a more comprehensive system, a gradual approxt- 
)mation to the principles of English law would not be incompatible 
with the maintenance of such parts of the Dutch and native laws as 
may be just in themselves and congenial to the habits of the people, 
keeping in view that the laws of Holland, although extended in practice 
(by the Courts to the native Cingalese, apply more particularly 
to Europeans and their descendants, who are commonly called 
'*' Burghers,* and who have considered themselves exempt from the 
. operation of those native customs which have been upheld and enforced 
by the Government in the exercise of an arbitrary authority over 
the native Cingalese. 

In recommending a revtsimi of the civil laws of Ceylon, with a 
ynew to adapt them more generally to the condition and circumstances 
of the people, it will be inctunbent on the Goverimient to commence 



221 

'^l>5^lrenouiicingin express terms all claims to the labour and services '^ji, 
*t)f the native 'inhabitants, and to place them, in respect to their civil 7 — , 
eights, upon an equal footing with Europeans and all other descriptions Colcbrookc s 
*X)* persons who may settle in the country. Report. 

The customs and usages of particular classes may continue to be 
"WKJOgnfeed on adequate proof of them being adduced, and where 
their maintenance may not be incompatible with the rights of 
others. 

When the distinctions of caste have ceased to be countenanced by 
'^the Government, the unrestricted intercourse of the various classes 
will gradually obtain*; and to improve the moral habits of the people, 
'it will be desirable to revise and extend the marriage laws which have 
been established in some districts. In the Kandyan provinces 
the union of one woman with several brothers is a custom still 
'recognised, and which has led, it is apprehended, to many cashes of 
infanticide. 

The laws in force for regulating the inheritance and distribution 

-of property, which are various and complicated, should also, as far 

as possible, be assimilated, a measure which may be connected with a 

reform of the system of land tenures under which the Government still 

« claims the services of the Kandyan people. 

There is reason to infer that some of the subordinate castes were 

"^ginally slaves, who, in the revolutions of the country, were left to 

provide for their own support and were recognised on the footing of 

servile castes, deriving their subsistence from the land ; and in the 

'Kandyan provinces it has been jl custom for debtors to become the 

slaves of their creditors. Personal slavery, however, is nearly extinct 

in the Cingalese provinces, but it still exists among the Malabars in 

"the northern districts of Ceylon. The number of slaves in the district 

'^Jaffna, according to the returns of 1824, was 15,350. The number 

'of domestic slaves throughout the maritime provinces does not exceed 

i,ooo, and they are chiefly the property of the Dutch inhabitants or 

'or their descendants, who in 18 16 agreed to enfranchise the children 

<bom of them after that date. 

The slaves in the Malabar districts were first registered in 1806, 

and in 1818 provision was made for annulling 

See Regulation of €0. all joint ownership in slaves, and for enabling 

yernment. No. 9 of 1 81 8, all slaves to redeem their freedom by purchase. 

clause 15. To lead to the abolition of slavery, a 

J^id, clause 24^ regulation was passed in 1821 for the eman- 

Ibjd,No. 8of 1821. cipation of all female slave children, by 

Cpvia caste, RucdoUars p^f^^hase at their birth 5 the Governiient 

Nallua, or PaUaa caste, engaging to pay to their owners the sum of 

Hixdollars 2, ^^^ ^^ three RixdoUars, according to the 

caste of the mother. 
The number of children who have been registered as free by the 
'subscribers to the address to the Prince Regent, in 181 6, is 96 ; 50 
Doale and 46 female children. The number of female children who 
in 1829 had been purchased by Government under regulation of 1821, 
was 2,21 1 ; and the number of slaves who had purchased their freedom 
under the regulation of 1818, either by labour or public works or 
oUierwise, was 504 ; or males 200, females 171, and children 133. 
By the provisions of this law, the value of the slave is determined 
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^i^%u by arbitrators ; and it may be objected to the regulation of 1821, that 

— ^ , the Government should have fixed the sum 

oColcbrookc's Rcg^atwn of Govern- ^^ |^ p^j^ ^j, g^ch female child with refeteticfe 

Report. ment, No,9 of 1818, cUusfe ^^ ^^^^^ ^^^^ ^^ ^^^^^ ^ ^^^^ ^^ ^y^^^^ Rixdollars 

^**' (or 4J. 6(i.) for the highest, which sum the 

owner was bound to accept. It would be more just that, as in the 
case of adult sliaves purchasing their freedom, arbitrators should be 
appointed to determine the rate. 

Latterly the Malabar slaves have not come forward in any 
ntmibers to redeem their freedom by purchase, but many children 
have beoi enfmnchised under the regulations. These laws are 
objected to by the Malabar proprietors^ who have complained of the 
compulsory manumission of their slaves ; but as the gradual extinction 
of slavery in Ceylon may be accomplished with so little sacrifice, the 
^regulations of 18 18 and 1811, with some modifications, should be 
^maintained, and their operation extended to the Kandyan provixkces^ 
where personal slavery to a limited extent also prevails. 

With regatid to the criminal law, I will only in this place observe^ 
othat the provisions of the Act of Parliament (9 Geo 4, c. 74), have been 
taken as the basis of those alterations which have been recently- 
proposed by the Judges of Ceylon ; and as that Act was expressly 
framed for India, there< are no circumstances of a peculiar kind that 
would^render it inapplicable to Ceylon, and much advantage would be 
■derived from the recognition of one uniform principle of the criminal 
iaw to be administered throughout the British possessions in the East^ 
From the great extent* of unoccupied land in Ceylon, it Biigbt have 
l)een expected that theinvitations held out by the Government during 
the last twenty years would have encouraged many persons to settle 
in the country ; but the^regulations of Government, which opened the 
Island to the enterprize of European settlers in iSix, have hitherto 
failed, as well as the attempts to promote an influx of Indian settlers 
from the continent. 

European colonization had not been encouraged by the Portuguese 
and Dutch Governments. Under the Dutch, the public functionaries 
acquired property to some extent, chiefly in houses and plantations 
near the towns, or they invested their funds in mortgage on such 
^property, and the employment of a limited capital was thus secured 
to the country. 

Many of the Dutch having removed with their property to Batavia 
after the capture, they were not replaced by English settlers, and the 
savings of the English fanctionaries have usually been remitted to 
Europe, or invested in the Government debentures, at high interest, 
which were Issued for their accommodation. 

The regulations of the service prolnbit the civil servants from 
engaging in trade, and the nature of their duties would have precluded 
them from giving much attention to agncultural pursuits, had they 
not otherwise been discouraged by the fiscal regulations, the Govern.- 
meht monopolies, and restrictions on trade, and the iaterfereace with 
the free disposal of native labour. To these discourgements may 
mainly be ascribed the ill success of the few individuals, unconnected 
with the public service, who liave attemped to colonize. 

While Ceylon was under the Government of M adras, an industrioi|s 
dass of natives was introduced from the continent, some ol whom 
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bave settled in the Island; but their capital has been chiefly ii%i» 

employed in trade, and the number is less considerable at present 

than might have been expected. I have already observed, that native Colcbrooke'tsa* 
settlers of every description have apparently been discouraged by Reports . 
their liability to compulsory demands on them for Government labour.^ 
The comparatively low rents imposed by Government on lands hti 
Ceylon might otherwise have attracted them. 

In the present state of the country there is no private capital' 
applicable to the restoration of ancient works, or the clearing of 
llinds ;: nor can the Government afford assistance to any extent in the 
execution of these useful works. The policy, therefore, of giving the 
utmost encouragement to settlers from abroad is unquestionable. In ' 
^ving effect to the measure of 1 8 x 2, it appears to me of primary 
importance to i-emove the distinctions which still subsist in the terms - 
and conditions on which lands are granted to Europeans, and to the 
natives of Ceylon and India. These distinctions have been the > 
occasion of je^dousy and ill-wiU. Where extensive tracts of land are 
applied for either by European or by native settlers, they should be 
considered alone with reference to the msans of the applicant for 
executing the works required for the cultivation of the land^ such as 
clearing the forests, and repairing or constucting the tanks by which 
the land may be irrigated. 

By a regulation,, passed in the year, i Six, for. the preservation of 

timber, a tax., of one-tenth ot the value of 
Regulation of Oovenkj f6rest trees, and of one-eighth of the value of 
snenc, No. s of 1822. j^cktrees growing in the gardens, was imposed^ . 

ijf cut down ; .and such timber could only be 
cut by a license from*, the collector. This unjust and impolitic 
regulation ought to be xepealed, Jby which the timber trade would be 
encouraged, and the clearing of lands promoted . It would also acceler- 
ate the improvement of^the country irthe imcleared lands now liable to 
an assessment of one-tenth of their produce, when cultivated, should 
either be sold or granted in freehold ;.and no restrictions should be 
imposed on persons of any class or caste who may be desirous of 
settling in the country. 

In the case of European settlers, all^ claims to the assistance or 
favour of Government should be discountenanced, experience having: 
shown that such. dependence,, where unji^ towards others, has< been 
unfavourable to the settlers, themselves,, from the jealousy, it has> 
excited in the native landholders- With thft removal of all restrictions . 
on trade, on the free disposal .of) labour, and the liberty of cultivating 
all descriptions of produce,,! anticipate that the regulations recom- 
mended for the granting of lands will- include every necessary 
encouragement which the Government can be required to hold out forr 
the settlement and improvement of the couAtry. 

The application of capital to agriculture will gradually remove 
the inconvenience arising from the poverty of the cultivai ors and the 
subdivision of lands.. 

The rice-lands are itsually cultivoXed infields o£.o^derate extent, .. 
and the produce divided ; but it would be in the power of intelligent 
persons possessing capital to extend the faci!ns, and to execute works, 
that would augment their, produce. 

It does not appeaft-that the natives are. indisposed to hireLtheisr 
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1831. labom; on moderate terms, where regular employment is held out toe» 

them. In Colombo the constant demand for servants and labourers* 

Cokbrookc'a 2^35 jg^j nimibers to engage in voluniary employment ;, and the same^ 
^po't* effect has been observed wherever a constant demand has existed.. 
A competition has even arisen amongs the labourers, for employment, 
on reduced wages. 

In the country, the possession of small portions of land contribute 
ing to the maintenance of their families, although creating a. feeling of 
independence, has enabled them to work upon terms which are 
inadequate to support labourers who have no other- resource than their- 
daily wages; wages must be expected to rise with the diminution of 
this resource. The people are generally anxious to acquire land, and. 
extremely jealous of all encroachment on their hereditary possessions; 
and as there is no effective demand for labour throughout the country,, 
and no legal provision for the indigent and infirm poor, the practical 
effect of the system has been to render the claims of Government for- 
relief less frequent and extensive than if the people had not possessed, 
such a resource. 

Occasional assistance has been afforded by Government when the 
crops have failed, by the distribution of grain, for subsistence, but this^ 
relief has been granted only in seasons of famine or scarcity ; and 
the advances of grain made either for subsistence or for re-sowing 
the land, have been usually repaid to the Government out of the- 
ensuing crop, with an interest of 25 per cent. As private speculators- 
have usually claimed 50 per cent., to which the landholders are often, 
obliged to submit, these terms have been acceptable, j and the 
Government has often rejiecied applications for advances on these 
conditions. 

The itinerant traders,, on whom the people of the interior depend 
for supplies, (there being no market towns), barter for the produce: 
with an exorbitant profit to themselves ; and the subsistence of the. 
landholder is thus reduced to a miserable pittance 

The Government has at all times drawn largely on the resources, 
of the people in the taxes and duties it has imposed, in the monopolies 
it has enforced, and the gratuitous services it has exacted. When it. 
is considered that in some places the peasantry have laboured on the 
roads, without wages or subsistence^ during several months of the 
year, it is evident that the possession of land for their support would 
alone have enabled them to sustain the burthen. 

The constant demand for voluntary labourers on public works,, 
and in the Government service, would, if justly remunerated, constitute 
in itself an effective stimulus to industry, which the present coercive 
system has chiefly tended to discourage. 

The peasantry of India, as well as Ceylon^ generally possess 
land, from which they derive part of their subsistence and the wages, 
of labour in the neighbouring provinces of the continent are as low as 
in Ceylon, and in some instances lower ; anV considerable rise would 
therefore be checked by the competition of strangers. The wages of 
common labourers varv in different parts of the Island from ^d. a day 
in Colombo to 3^. and ^^d. a day in the country. The Government 
has interfered to fix these rates when requiring labourers ; but higher 
demands are made to private employers, according to circumstances,. 
Those who possess small portions ot land rarely derive their support 
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thenii exclusively, but employ themselves in the fisheries^ iti'trade iBjt. 

and manufactures, and in the^ petty traffic of the country ; and from 

the small amount ol their individual gains there is reason to conclude, Colcbrookc't 
that if they could obtain regular employmimt near their homes, or Report. 
even at a distance^ from 6d^to> u. a day would be generally acceptable 
to them.. 

1 he wage& of mechanics and artizans are proportionally higher 
than those oif labourers, but still extremely moderate ; and from the 
frugal habits of the natives, and the resource derived from their lands, 
a slight augmentation of these wages would add matenally to their 
comforts. 

The minute sub-division of lands has been accelerated in the 
maritime pi evinces by the Dutch law of inheritance. In fields, 
gardens and plantations which are farmed, or held in joint ownership, 
the interest of aa mdividual proprietor is often limited to such 
fractional poEtions^ as axe valued at a few pence. For example, the 
inheritance of one person will consist,. in land, ot nine-tenths of a seer 
of rice ; in trees^ oif fi.ve-twe]iths of a cocoanut tree, and two-thirds of 
a jack tree.. 

The attachment of the natives ta these possessions is evinced by 
the fact, that they are often the subject of protracted law suits. 

There are a few native landholders in the Colombo district who 
possess about 1,000 acres each ;. but under the laws of inheritance 
these will in time be subdivided. 

The employment of capital in agriculture, as it would promote 
the cultivation of waste lands would, as I have before observed, also 
tend to re-unite property in farms, without necessarily disturbing the 
interests of the numerous claimants amongst whom, the rent would 
be divided. 

In the south-western divisian ©f the Island, the cinnamon, pepper, 
cocoa-nut and coffee plantations, would claim attention ; and in the 
northern division, cotton, opium and tobacco. By extending, the 
cultivation of these and other pro'uctions the interna] markets for 
grain would be encouraged ;. the cinnamon gardens planted by the 
Dutch,, which have been abandoned, would be re- occupied, and pepper, 
which is now imported, would be re- cultivated for exportation. 

The manufactiu-e of cocoanut oil, of coir rope and cable, and the 
distilation of arrack or rum from sugar, would become objects of 
general speculation, as they are now a source of profit to a few 
European merchants. 

Europeans of the mechanical and labouring classes would find no 
inducement to settle in Ceylon, unless possessed of sufficient skill and 
capital to become tradesmen, farmers or master mechanics, a descrip- 
tion of persons who would be of great utility in thq^ country. 

The weahh acquired by persons of this class at the presidencies 
of India has been the effect of the high premium derived from their 
superior industry and intergrity, and to this class may almost 
exclusively be ascribed the introduction of several useful arts, which 
the natives have learned to imitate. 

The low wages of labour in the principal towns is favourable to 
the success of an industrious settler of this class, and the cheapness of 
provisions and of house rent, is calculated ta diminish the difOculties 
attending a furst settlements 
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iS) I • A regulation of Government recently passed in Ceylon, for releasing 

— ^ the natives from compulsory demands on 

Colebrooke'i« Regulation of OoTern- their labour when employed in plantaJtioas of" 
Rcpprti mept, No. 4. aS 1819, certain colonial produce^ i$<^ tial>le'ta«vaiioii$. 
dauic 4. objections. Frpm the diversity Ci£ sail;, and 

climate, some situations are better adapted t 
titan others to particular product ions ;^but in any case there caa be 
^o advaiiitage,4n the present state of ^ the markets, from forcing th6 
cultivation of coffee, sugar, and cotton. The regulation in question ^ 
i» confined tovtbe maritime provinces, jand the revenuie commissioner 
at Kaikly has stated other objections to its., app^cation in the. interior^, 
which it would be my duty to urge upon attention, il I had not already 
recommended the liberation of the inhabitantSvat laicge from aHi 
compul^oryi services. 

Although Europoaix skill and capital may Itod to improvements, ^ 
and afford profitable returns in variolas branches of industry and. 
manufacturer, it i$ not ta be expected that great advaiUages can be- 
monopolized h^ that class of settlers. . The profits whicb satisfy ther- 
natives. would ilbt attract European compeiiiors to the employments > 
already in their hands, excepting where improvements can be intro^ 
duced, and as the natives are prepared to engage in any undertaking-^ 
the success of vihich has been* su£iciently assured by the example oi 
others, the first proji^ctors could not expect to retain a premium ow. 
their speculations beyond the ordinajy rates of profit in the cotmtry. 
The views of European speculators would thereforei be limited^ 
eventually, to a moderate return upon their, capital invested in locals 
impravements, of ivhich they wauld be better^assured by^^ co-operating 
with' the natives, and/i profiting b)f, their experience and Irugal^i 
msinagement, than by engaging in aay exclusive undertaking/. Although, 
it is desirable th;at speculators shoi^ entertain moderate views, it^ 
mays be expeQtedthat^hereturnsuponcapitaJiwiU coiuinue forsometime? 
to be^higher than in Europe, and thajt the demand wilLbe permanent. 

If Eurppean colonization in Geylon shauld.be effectually promoted, . 
the benefits to be expected from it wo»ld depend, in a greater degree,., 
on the impartial spirit of the G'^verrvment,.and the discontinuance of; 
those distinctions in society which have hitherto led the natives to* 
regard Europeans and their descendants as a caste imbued with many 
of their own prejudices, and entitled to certs^n privileges from which 
they are sysjtematfcally ex;cluded. The nature of these prejj^idices may 
be inferred from the fact, j hat they have constituted the sole difficulty 
in uniting the different clashes upon j jries. 

The public service should be freely open. to all classes. of persons, 
accordmg to their qualifications ; the exclusive principle of the civil 
service should be relaxed, and the meaais of education held out to the - 
natives whereby they may in time qualiiy themselves for holding some 
of the higher appointments. 

On its present looting, the cavils service consists ^ of thirty -eight 
effective members,. the senior of whom are exclusively employed, as I 
have before stated, as the heads of civil departments, as collectors of' 
districts, and as provincial j\idgeis, while the junior civil servants are- 
employed as assistants to the collectors, or in the office of the chief -^ 
secretary to Government. 

There are. twenty-five principal appointments in the Island, to 
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which the gentlemen of the civil service are alone eligible. (A) The ^831* 

means of selection therefore are much too limited, and most of the ^ 

Government Agencies for the Kandyan provinces have accordingly "Oolebrookc^ 
been held by officers selected from the regiments serving in Ceylon, R«pdrtw 
^ho have perf(»ined these duties efficiently and crediiUbly tipoti small 
-salaries in addition to their military allowances, (t) 

The descendants of EutApean settlers have been empliQyed as 
'>pit>vineial magistrates and clerks in the public eflces. The establish- 
tnent of schools even on their present limited scale has eliab]ed the 
natives to "qualify themselves for these situations ; and the European 
*<clerks, whose ser\^ces in the different offices have bee*i extremely 
mseful, claim the attention of ^vernment to theit present discOtaraging 
{Prospects. 

The s«abordinfete employmeiit of the natives in every department 
'Connected with the administt«ition of the dis(ticts has given them also 
much practical experience, and has enabled them to acquire a degree 
of influence whicls under liberal encouragements, might be exerted in 
■support of the views of Government for the irtiprc^emeot of the 
-^country. Being Usually selected from higher castes, they foster the 
prejudices ot the people in favour Of a systeiii from which the 
-ascendancy of the privilleged dksses is derived. 

As the qualification of natives of respectability to fill the highet 
appointments under Government tannot be immediately e3cpected, it 
would not be expedient to abolish at onCe the various ofaces of k 
•subordinate nature now held by them throughout the country, even - 
though their functions should be Changed The headmen of korles 
and districts wotild cease to be employed in pressing the people and 
superintending their labour on pubHc works, but they woftld still be 
retained in the exercise of civil authority as stibordinaete magistrates^ 
^nd as officers of the native militia ^ascoryns). 

From the pecuMar constitution of the village communities, con^- 
posed as thef oiten are of people belonging to particular castes, their 
^ancient usages nay be preserved ; and it wo^d be satisfact^ to them 
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%Xi qfica Ae^ Sy a^ StrtHrim^-^ 

'Commissioner of Revenue. 

Vioe Treasurer and Commissioiicr of 

Stiiiipt« 
(fnAitat and Aecountaat-geaaeral. 
^ayntaster-geaeral. 
^puty Secretary to Governments 
Superintendent of Cinnamon Plantations. 
Collector of Customs, Colombo. 
Sitting Magistrate, Colombo, 
Collector ^ Colombo. 

Ditto Galle. 

Ditto Tangalie. 

Ditto Batticaloa. 

Ditto Trincomalee. 

Ditto Jaffna. 

Ditto Manatr. 

Ditto Chilaw. 
Pcovinclal Judge o^ Colombo. 



Provindal Jvdge of Oalle and Mfctura^ 

Ditto }*^^*' 

Ditto Trincomalee. 

Revenue Commissioner of Kandy. 
Judicial ditto at Kandy. 

Oovernment Agent for Seven K.orletb 

Ditto Safifragam. 

Fiscal and Magistrate of Ja/Fna. 
(i) aJUes keldiy Military Ptrsotut^ 
Agent of Oovt. for Uva and Bintennt 
Ditto Three Korles. 

Ditto Four Korlet. 

Ditto Matale. 

Ditto Harasiapattoo. 

Ditto Hewahette. 

Ditto Lower Uwa and 

Wellasse. 
Judicial Agoit for the Seven Korlet* 
' Sitting Magittrats at Kan4f« 
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1831. if the appointment of the headman of each village community dr parisk 

should be made on the nomination of the inhabitants who are 

Colebrooke's proprietors of land or houses. The qualifications for the office of 
Report. village headman should be th« possession of property in the village to 
a certain amount ; and 'where a vacancy occurs, the <^ovemment 
Agent, or his assistant, in the district, should coHect the votes, and the 
appointment should be made in conformity to the wishes of the 
majority. In the district of Jaftna, where the headmen -are thus 
nominated, the elections hatve been made without regularity or form { 
it will, therefore, be necessary to define the qualifications of electors, 
and to regulate the mode in which the votes are to be t^en :; also to 
provide that in cases where corruption has been practised, the 
nomination should be set aside, and the person disqualified from 
holding the office. The office of headman of a village should be 
subject to renewal every three years. 

Of the subordinate places held by the natives in the several 
departments ot Governmefnt, the number should be eventually' reduced. 
By encouraging the native families to be competitors for petty 
employments, for which they enjoy small salaries or an exemption 
from taxes, they have neglected other pursuits by which they might 
have impraved their resources and benefited the country from their 
exertiorrs. The offices which may be -retained should be adequately 
remunerated, and declared open to all classes of the inhabitants, 
without reference to caste or to ether quaflifications than respectability 
and fitness for employment. A competent knowledge of the English 
language should however be required in the principal native function- 
Ties throughout the country. The prospect of future advancement to 
situations now exclusively held by Europeans will constitute a most 
powerful inducement with the natives of high caste to relinquish many 
absurd pr^udices, and to qualifiy themselves for general employment. 

With this view, it would be highly expedient that the intention of 
the Government to open the civil service to His Majesty *s native 
subjects should be publicly declared. 

From the nature of the employments now open to the civfl 
^servants, some knowledge of tlie general principles of law would be 
•of great advantage, as well as the acquirement of such information on 
subjects of trade and finance as would lead them to just views of the 
'effects of the system under which the Island has been administered. 

Ther<! are no means at present of insuring these qualifications in 
the candidates for public employment ; and to aid the disposition 
•already evinced by the natives to cultivate European a tainmentSy 
some support from the Government will still be required. It would be 
impracticable tor individuals, even of the most respectable classes, to 
-support the expenses attending the acquirement of a liberal education 
in Europe, and, if attainable, the advantages of affording to them the 
means of education in their own country are in many respects greater. 

The benefits of the measure formerly adopted by Government of 
sending young Cingalese to Europe, and maintaining them at the 
English universities, were not commensurate with the expense incurred, 
while the proficiency of several of the young men who have been 
educated in the seminaries formed in Ceylon by the Christian 
societies attest the superior advantages to be derived from local 
instruction, the expenses of which are inconsiderable. 
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In the plsin of a college, which was projected in 1818 by the 183 li 
American missionaries at Jaffna, it was estimated that 25 dollars, or "— 
^/. sterling, per annum, would, upon their plan, sufficiently provide for Colebrooke*« 
the subsistence, clothing, and contingent expenses of a native student, R'Cport. 
-And that the rudiments of education might be acquired even on more 
moderate terms. 

The village schools which were established by the Dutch 
'Government had exclusively for their object the conversion of the 
natives to Protestant Christianity ; and in the district of Colombo, the 
-camber of nominal Protestants who have been instructed in these 

schools, or in those of the missionary societies, 
* District of Colombo, considerably exceeds that of any other class 

'Of the population.* 
Protestants 83,756 The Government schools have continued 

Roman CathoJk838,i55 to be maintained by the British Government, 
MahomcdaiM 14,847 feut they are extremely defective and 
tBhwdists, &c 78,602 inefficient. They are placed under the 

g superintendence of one of the Colonial 
*ifl_ Chaplains, as " Principal of Schools." Another 
clergyman holds the office of head-master in 
the principal seminary at Colombo. 

The number of Government schools nominally maintained in the 
Cingalese provinces is ninety. There are but four remaining in the 
Malabar districts, and there are none in the Kandyan provinces. The 
schoolmasters are not required to understand the English language, 
-of which many are wholly ignorant, and they are often extremely 
:ttn<it for their situations. Nothing is taught in the schools but reading 
in the native languages, and writing* in the native character 5 and as 
the control exercised is insufficient to secure the attendance either of 
4he masters or of the scholars, many abuses prevail, and the Government 
schools in several instances exist only in name ; children being 
assembled occasionally for inspection, many of whom had received 
instruction in the schools of the missionaries, of which the Government 
schoolmasters are alleged to be jealous. 

The expense of the establishment of schools since 1806, when it 
was reduced, has amounted to about 2,000/. per annum. The 
^schoolmasters, who receive a small stipend of 61. 6s. per annum, derive, 
a further emolument from fees on the registry of native marriages, a 
•duty which is assigned to them by the Government, and is very 
negligently performed. 

A similar establishment of Government schools was formerly 
maintained in the northern districts, but the schoolmasters having 
iDiecome totally inefficient and neglectful of their duties, their allow- 
ances were withdrawn in i8o<, and they continued their funtions as 
registrars of native marriages, for which they were remunerated by 
iees. The support of Government, and some pecuniary assistance, 
^wras subsequently given to the religious societies who established 
Christian schools in these districts. To the labours of these societies 
in the Cingalese and Malabar provinces the natives are principally 
indebted for the opportunities of instruction afforded to them since 
the decline of the Government schools. 

It has been stated that the number of chidren nominally instructed 
ntiie fMiblic and printte schools tibroughout the Island amounts to 
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1-831. about 12,000 in apopulation of 900,000 j and that the number of those 

who are taught the English does not exceed 800, while the numbex^ 

Colcbrookc's returned under the age of puberty are about 250,000. 
Report. jj would facilitate the reform of the Government schools to plaoe 

the establishment under the immediate direction of a commission, 
composed of the archdeacon and clergy of the Island, the agents of 
Government in the districts, and some of the principal civil and 
judicial functionaries at the seat of Government. It would be th^ 
duty of those resident in the districts to inspect and superintend the 
schools in their respective divisions, and to report on their efficiency 
and management. The schoolmasters should be appointed on the 
recommendation of the commission, and should in all instances be 
required to possess a competent knowledge of English to enable them 
to give instruction in that language. 

If the national system of instruction should be introduced into 
the Government seminary at Colombo it would ^hereafter afford the 
means of providing competent teachers for the country schools-; and 
in the meantime some respectable teachers might be selected frona 
the retired clerks in the public offices which may be reduced, of 
from other descendants of Europeans who are candidates for such 
employment. 

As the English missionary societies halve formed ^ctensive 
establishments in various parts of Ceylon, it would be unnecessary t® 
retain the Government schools in situations where English instructioft 
may already be afiforded. The English missionaries have not very 
generally appreciated the imponance of diffusing a knowledge of the 
English language through the medium of their schools, but I entertain 
^no doubt that, they will co-operate in this object. 

There is a small English class in the central establishment of 
the Chuich Missionaries at Cotta, near Colombo, and a larger one in 
the principal seminary of the American missionaries at Batticotta, 
near Jaifnapatam, In both seminaries, but chiefly in the latter, the 
students have made some creditable proficiency in mathematics and 
in other branches of useful knowledge, affording the most satisfactory 
proofs of the capacity of the natives, and of their disposition to avaU 
themselves of the opportunities of improvement afforded to them. 

The American missionaries are fully impressed with the imp<Mr- 
tance of rendering the English language the general medium of 
instruction, and of the inestimable value of this acquirement in itseU 
to the people. 

As the northern districts of the Island are chiefly indebted to 
these missionaries for the progress of education, the 4>enefits of which 
are already experienced, it is but just to recommend that they should 
receive all the encouragement from the Government, to which their 
exertions and exemplary conduct have entitled them. 

In aid of the object of establishing a college at Colombo, (aa 
institution which is much desired by the principal native inhabitants 
throughout the Island), I would recommend that the buildings and 
grounds on " Slave Island^*' near Colombo, forming the late botanical 
establishment of the Dutch Government, should be appropriated to 
this object, and that an English professorship should be maintained 
by the Government. This institution, if it should be effectually 
supported by the inhabitants, would give great encou;:agement to the 
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«}einentary schools, and afford to native youths a means of qualifying 1831. 
tfaemselwes for different branches of the public service. ^ 

For more detailed information on the subject of education in Cokbrooke s 
Ceylon, reference may be made to the replies given by the Colonial Report, 
clergy and the English missionaries to the inquiries addressed to them, 
also to the communications of the American missionaries at Jaffna- 
patam, and further to the printed reports of the state of these 
institutions, which I visited in my progress through the Island. 

The education afforded by the native priesthood in their temples 
and colleges scarcely merits any notice. In the interior, the Bhoodist 
p-iests have evinced some jealousy of the Christian missionaries ; 
but the people in general are desirous of in'^truction, in whatever way 
ailorded to them, and are especially anxious to acquire the English 
language. 

In connection with the subject of education, it may not be 
unimportant that I should notice the great deficiency which at present 
exists in the means of diffusing information through the medium of 
the press. 

Besides the Gbvernment printing establishment at Colombo, 
which is on a very limited and imperfect scale, there is a small press 
maintained by each of the English missionary societies for the 
publication of religious books and tracts in the English and native 
languages, although thej' are occasionally employed in the publication 
of general information. The very limited operation of these presses 
has tended to check the progress of moral and intellectual improve- 
ment ; and in those parts of the country where there is but litt'e 
intercourse with Europeans, the ignorance and prejudices of the people 
have been perpetuated, and have greatly tended to obstruct the 
improvement of the country and the amelioration of its institutions. 

Ihere is no existing law which prevents the establishment of 
printing-presses- in Ceylon ; but as the colonial Government possesses 
and has exercised the power of banishing persons from the Island, 
such a restriction- must be considered virtually to exist. 

In a political point of view, the unrestricted operation of the 
colonial press would have a direct tendency to promote good Govern- 
ment in the Island, and to diminish the influence of those classes 
who are interested in upholding the ignorant prejudices of the people, 
and who retain them in servile dependence on themselves. 

The power- of banishing individuals without trial is otherwise 
incompatible with the interests of the country in the encouragement 
which it is so desirable to hold out to the settlement of Europeans. 

In recommending, therefore, that the Governor should not in 
foture be allowed to exercise this power, except in cases where the 
tranquillity of the country might be endangered, I may be permitted 
to observe, that the relations and intercourse which would prevail 
Ikjtween His Majesty's European and native subjects would constitute 
• a more permanent bond of connexion with Great Britain than any 
which has hitherto subsisted in that remote dependency of the 
empire. 

I have the honour to be, my Lord, 

Your Lordship's most obedient servant, 

W. M. G. COLEBROOKE. 
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Beport of Oharlea H. Oameronj Esq., one of His Majesty'tP 
Commissioners of Inquiry, upon the Judicial Bstar— 
blishments and Procedure in Ceylon; dated 31st. 
January 1832. 
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Cameron's 
Report. 



The condition oi the native inhabitants of the Island of CeyloiXk 

imposes upon a Government which has their 

special objects of Judi- improvement at heart, the necessity not only 

cial Establishments and of providing cheap and accessible judicatures 

Procedure in Ceylon. for the relief of those who have suffered injury^ 

and the punishment of those who have 
inflicted it, but also of guarding with peculiar anxiety against the 
danger that the judicatures themselves should be employed as the 
means of perpetrating that injustice which it is the object of their 
institution to prevent. 

It is obvious that the importance of a good system of judicature 
increases in proportion to the deficiency of those other restraints 
upon the bad passions of mankind, which pass under the general 
name of morality, and in Ceylon these restraints are deficient to such 
a degree, that each individual owes nearly all the security he enjoys- 
to the protection of the law. 

But if the protection of the law is to be granted at all to the 
great mass of the native population, it must be granted gratuitously,, 
that is to say, the expense, without which the intervention of judicial 
power cannot be obtained, must not be imposed upon any individual 
until it becomes apparent that he was not entitled to that intervention. 

The smallest sums are of great importance to the natives of 
Ceylon, not only on account of their general poverty, but also oa 
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account of the higb value of money $ so that fees and stamps^ which '8^a. 

from their small amount would seem to oppose scarcely any obstacle , 

to the attainment of justice by the poor ia England, must frequently Cameron k 
operate as a complete denial of it in Ceylon. Report. 

At the same time, however, that the greatest facility must be 
afforded to every man who is really seeking redress, the utmost 
vigilance must be exerted to prevent legal proceedings from beings 
perverted to purposes of vexation and oppression. 

The disregard of an oath, and of truth in general among the 
natives is notorious ; not less so is their readiness to gratify their 
malignajit passion through the medium of vexatious litigation. 

Before, therefore, any man is permitted to direct the process of 
a court of jjustice against another ; before any man is permitted to cast 
ttpon another the burden of defending himself; before any party to- 
a suit is permitted to cast upon his adversary any burden of proof,^ 
every possible means must be adopted to ascertain that he has 
probable grounds for doing so. 

Those judicial establishments and that scheme of proceduce, which> 
1 am about to recommend to your Lordship, have therefore two 
principal objects in view, and for the attainment of each of these 
objects two distinct sets oi means seem to be essential. 

The first object is — 

I. To render it as easy as possible for any man tov enforce his> 
rights through the medium of a coiurt of justice. 

The two sets of means for its attainment are-^ 

I St. The establishmen of a sufficient number of courts to which 

the suitor may apply with the least possible expense and delay. 

2nd. Such a constitution of the courts as will insuce, in the 

highest possible degree, correctness of decision. 

II. To render it as difficult as possible f<M[ any man to inflict 
injury upon another through the medium of such courts aa have been., 
indicated above. 

The two sets of means for its attainment are — 

ist. A rigorous investigation into the truth of every aHegationi 

vpon which a court of justice is required to lend its aid to a suitor. 
2nd. The infliction of punishment upon every suitO£ who wilfully" 

attempts to mislead the court. 

Actual Judicial Bstablishmeitts and PfeocEDURB.- 

Before I submit any recommendation to your Lordship, it will be* 

proper to describe the judicial establishments. 

Actual Judicial Esta- and the forms of procedure now existing in. 

Uisbments and Procedure. Ceylon, SO far at least as to enable you tO> 

judge ot their defects with reference to what I 
have stated as the principal objects to be attained, and the means of 
attaining them. 

For a more complete and detailed account, I take the liberty of 
referring your Lordship to the replies of the different judges to the 
questions which, for the most part, were addressed to them by my 
colleague, and to the printed laws of the Island. 
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Catneron't 
Report. 



Dbscjiiption 01. 

Judges of OrigmalJuri^L- The judges having original and local ^ 

dierion, number, and. dcs- jyjisdiction are suSciently numerous, oci90£i& 
cription oL ^^^ sufficiently numerous for all the purposos 

of justice. 
There are in .the maj-itime provinces sevea,(«) provincial judges- 
and twenty silting magistrates. 

In the Kandyan provinces,. one judicial commissioner, one sitting., 
nciagistrate, one judicial agent, and ten agents. of Government; and 
on. this point the only alteration I shall have to propose is, that the - 
distinctions between these functionaries should be abolished in nam^ 
and substance^ and their number more accurately adjusted to the 
quantity, of business to be transacted. 

Education. OP Judges of. Original JtmiSDicTioK. 

All] the above-mentioned functionaries are at present gentlemenv 

not only unconnected with the profession of ^ 
Edttcati«n of. Judges of^ the law, b«t whose^ educatioii' has beenin no 
Original Jurisdiction. degree adapted to the- Special purpose of/, 

qualifying them for the administration of> 
justice, and who, by the usual course of promotion- in? the civil service,, 
are practically acknowledged to he equally fit for the discharge ot 
any. other, functions. 

Pleadings aj^d Bvidbnct;. 

The causes tried before the local judicatures alLover the Islands 

ar^ not reduced, by any rational and metho- 
Rleadlng and Evidence.^ dical system of pleading, to one or move^ 

disputed points of fact or law. 
The Court is generally obiigtd to give jvdgmG»t without any 
previous separation of the matters really at issue, and the proofs, 
applicable to them, from the contused mass of statement and evidence- 
with which the passions and ignorance of the parties induce) them to . 



(tf) Whoever is called upon - to ifivestigate thte Legislation of Ceylon will 
escape some perplexity, by knowing that the Provincial Courts were fomie^L by 
changes (very extensive changes. certainJy), wrought in the Dutch Landraads^ or 
country courts. 

The Provincial Courts: and the Landreads are.indeed treated as distinct insdta- 
tions in the Charter of i8io, the 14th section of which abolishes the former, a^d 
re-establishes the latter; and also in^ the Charter of 18 11, which repeals that section 
of the Charter of 18 10. But in the 31st section of the Charter of. 1801, the 
Landraad of Colombo is designated as the " Provincial Court, commonly called the 
Landraad' of Colombo ; '' and I can find no legislative act of any kind professing to 
create the Provincial Courts de piano. 
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encumber the case ; and as the judge does not sum up the evidence, 1^32. 

nor give in general the reasons lor his decision, all that the parties or 

the public, or even the jadge himself, can know is, that he has given Cameron t 
a decision, in favour of A. and against B, fiut upon what state of Report, 
lacts the judgment has proceeded, or what points of law have been 
determined by it, can only be matter of vague conjecture. 

This eivil pervades all classes of suits ; but it is aggravated to 
the highest pitch in those suits arising in the maritime provinces, for 
the correct decision of which the legislature appears to have been 
most anxious to provide ; viz, suits in which the value in dispute 
being above 15/., an appeal lies to the minor, or to the High Court of 
Appeal. In such suits, the provincial judge is bound by law, provided 
a witness be competent, to receive and take down whatever he states, 
liowever irrelevant to the matter in dispute. 

This was no doabt ^an expedient, but it is surely ^ very clumsy 
one, for insuring to an appellant party the benefit of any evidence 
which, in the opinion of the Court of appeal, might be relevant to the 
issue. It does not indeed attain this object, but at the same time it 
enables a party to waste the time of the Court below, and to embarrass 
^he points for its decision to any extent. 

The proper course 4s, undoubtedly, to leave the question of 
admission or rejection in the -first instance to the Court of original 
jurisdiction, and to let its decision, upon that question itself, be 
brought before the appellate Court. This is what takes place in 
'£lnglish procedure, by means of motions for a new trial and biUs 
-of exceptions. 

Dependence of JuDGoas on the Governor. 

The local judges atfe entire dependent Upon the Governor's 

pleasure for their continuance in office. Not 

Dependence of Judges ^nJy t:an the Governor displace them without 

^ ^ Governdt, inquiry to alleged misconduct, "but he can, 

without any harsh exercise of authority, and 
^Offscfquently ^thout any responsibility to public opinion, remove 
them to some mother department. 

The mode, too, in which the provincial judges are to obtain legal 
•advice in cases of doubt, is objectionable. 

^' The provincial judges are at liberty,^' says Mr. Justice Marshall, 
^ whenever a point, not provided for by express regulation, presents 
itself, or a doubt arises as to the construction of the rules and 
regulations, or indeed in any other case of legal difficulty, to apply to 
the Advocate Fiscal, through the medium of Government, for instruc- 
tions how they should proceed.^ 

The relation thus subsisting between the local judges and the 
executive Government is incompatible with a proper degree of judicial 
independence; and one case came to our knowledge, in ^ which a 
defendant who had, according to the practice, filed in a provincial 
Court a petition of appeal to the minor Court of appesd for the hearing 
of revenue cases, and who was desirous to amend his petition, as he 
was entitled to do, was informedi upon applying for that purpose to 
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1S32. the provincial Couit, that the whole proceedings bad been sent t» 

the Governor. 

Cameron't I n the Kandyan provinces, the control of the execative Government 

Kcport. 4>ver the local judges, is still more complete than in the maritime 
provinces. 

Your Lordship will find, in the plan which I shall have the 
honour to recommend^ that all interference with or control over the 
•local judges in the exercise of their judicial functions, is transferred 
to the appellate wjurisdiction. 

The^wer or suspending any judge, however, until His Majesty's 
i^easure can be Icnown, is left to the Governor. 

hitherto I have been describing to your Lordship, at the same 
'^time, the local Courts both of the maritime said of the Kandyan 
provinces ; but in the details which follow, it will be necessary to 
"treat of them separately. I shall take those of tiie maritime provinces 
<£rst. 

Maritius Pbovincbs. 

The provifidal judges and sitting magistrates are not assisted "by 
any jury or assessors. The audience who frequent their courts 
'Consists of natives, with whom the judge does not associate, and 

whose good opinion is of little or no impor- 
Assenon. tance to him. There is no Bar in his Court, 

there is no person present to whom, either 
officially or from motives of respect, he is called upon to sum up the 
evidence, and to state his view of the law applicable to the state of 
facts which the evidence establishes. 

Settifig aside, therefore, the apprehension of an appeal, of which 
I shall presently show the inefficacy, I may safely assert that every 
provincial judge or sitting magistrate who goes through the process 
necessary for arriving at a just conclusion upon the matters submitted 
to him, or indeed who bestows any painful attention upon them, does 
so from the sole motive of satisfying his own conscientious love of 
justice. 

It was, I suppose, from a rational fear of the abases which were 
likely to take place nnder such circumstances, that in the year 18 16, 
a Regulation of Government was passed (No. 2, of that year), prohi- 
biting provincial judges and sitting magistrates from trying and 
^punishing perjury, prevarication or contempt, committed before 
themselves. 

This remedy was certainly very ill chosen so far as regards 
H:ontempts ; the local judges were thereby deprived of a power essential 
to the efficient performance of the judicial function, instead of being 
■subjected to such an eflfectual responsibility as would have controlled 
the abusive exercise of that power. The Regulation, No. 15 of 
18*0, recites in its preamble the evils to which this restriction gave 
•rise, and restores the power which had thus been inadvertently taken 
away. ^ 

For every step ^irtrich a suitor is permitted to take fai these Courts, 

and the same is true of all the Courts in the 
SttmpB, Island, whether exercising original or appel- 

late jtrrifidifction, except the Sapreme Coutt 
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(^, he is obliged to pay, under the name of a stamp duty, a sum which, 1^3^* 

though it may be small and ineffectual for the beneficial purpose of , 

raising a revenue, is large and powerful for the flagitious purpose of Cimeron I 
indiscriminately repressing litigation. Report. 

An exemption, however, from the payment of these duties may be 

obtained upon petition to the €k)vemor to 
Saitt/»>rmf/^i^». Sue in forma pauperis. Such "petition* 

shall be presented to the Court in which the 

Rale and Order, 22nd suit is pending or to be instituted, or from 

Marcii, i8x4y p. 463. which the appeal is made or to be made ; and 

the property of the applicant must be proved 
to the Court by his own affidavit and the affidavit of two other 
persons j" and the Court is to '' make inquiry and certify its opinion 
whether the applicant has apparently a good cause of action or 
defence" 

On this subject a Minute of Government, dated isth October 
1816, isavery instructive document, because it shows how large a 
class of persons in Ceylon is in a condition to avail itself of this 
charitable privilege, and at the same time how insignificant an object 
this large class and its interests have appeared in the eyes of the 
colonial Government. 

*' The number of suits (says this Minute) admitted to be carried 
on in forma pauperis having become very great, and new applications 
being daily made, it has been deemed necessary that all depending 
petitions be transmitted to the Courts to which they relate, and that 
such others as may hereafter be presented will be referred in like 
manner, to remain in deposit till further orders." 

''Provincial judges and magistrates are requested to establish 
amongst these claims such order of priority and succession as may 
appear just, reporting the same for his Excellency's information, and 
also stating when, and in what proportion, the general business of 
Court will admit, without public inconvenience, of entertaining more 
pauper suits." 

The community being thus divided into those who qan afford to 
pay for justice and those who cannot, the inconvenience of the former 
class, as distinguished from that of the latter, is openly designated as 
the public inconvenience ; and the poor are plainly told that the 
Government will only distribute justice gratuitously at those seasons 
when the sale of it is slack. Those who cannot pay are plainly told 
that they have no right by law to the services of a Court of justice, but 
that, by sufferance, they may glean as much of them as ii left after 
the true owners have taken all they have occasion for. 

No effectual means are adopted under the present system for 
ascertaining the truth of the grounds on which the parties make 

applications for delay. The ground of these 
Application for delay. applications is generally the alleged absence 

of witnesses ; and to what an extent the 
practical evil resulting from this cause has been carried, will appear 



(^) There are fees of Court payable by the suitors in the Supreme Court^ 
which in general amount in the course of a suit to more than the stamps in the 
other Courts. 
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1832. from the following extracts taken from the evidence of those who are 

^ ^ most competent to speak upon the subject, viz. the proctors who 

Cameron's practise at Colombo. The experience of these gentlemen is in general 

Report. confined to the Provincial Court of Colombo ; but on this point the 

preliminary observation of Mr. Henry Staples should be kept in view. 

" I will now proceed to point out more fully the causes of this 
delay and the other defects that occur in its proceedings I speak, 
however, only of the Provincial Court of Colombo, which, with all its 
defects, is by far superior to those of the other provinces, its officers 
and practitioners having more opportunities to observe and compare 
their proceedings with those of the Supreme Court and correct what 
is imperfect, while the latter have especially the benefit of practising 
before the High Court of Appeal, and a greater field open to them lor 
improvement in their possession. Having been in different parts of 
the island, and having also had many opportunities of observing the 
proceedings of the oiher Provincial Courts in appealable cases, I have 
no doubt that considerably more reform is needed in those Courts 
than in that of Colombo." 

Upon the subject of which I am treating, Mr. Henry Staples 
thus expresses himself : 

" The next step is, by filing lists of the parties' witnesses, to 
which no other names can be added, as in respect of written evidence^ 
the case being fixed for hearing is postponed successively from time 
to time tor the attendance of absent witnesses, the parties never being 
called upon or obliged of themselves to produce them. I have known 
cases postponed in this manner from one to nearly three years. A 
plaintiff is thus at liberty to annoy a defendant for years together by 
keeping a suit pending over him, and a defendant can on the other 
hand prevent the plaintiff from recovering a just demand while 
squandering away his substance before his creditor's eyes ; and this 
delay the defendant too often effects by giving in a long list of witnesses 
(most of whom are either fictitious, or the persons whose names 
appear, know nothing of the matter); and here let it be observed, that 
the provincial judges consider themselves ob iged, by the 25th clause 
of the proclamation, that the ignorance of the judges would probably 
make them reject evidence which ought to have been received, 
though the clause does not seem to imply it. 

*' The practice of preventing the witnesses from attending or 
from subpoenas being served upon them, is often resorted to for the 
purpose of delaying the case. Some rules might be laid down to 
prevent these abuses : and the best that occur to me are, that a party 
should be obliged to produce his witnesses or show good grounds, on 
affidavit, why they are not forthcoming, and that they are so material 
to his case that he cannot safely proceed to trial without them" 

Mr. Drieberg says. " I may say, that it is partly owing to this 
want of power in the provincial judge, that suits in the Court here 
aiedea>ed. He is bound to hear all the witnesses that a party 
calls, particularly when it is appealable, unless waived, although in his 
mind a point has been sufficiently proved by the witnesses already 
examined. If one witness is absent in a case, and the party at whose 
instance he was subpoenead alleges that it is a material witness, the 
Court postpones the decision of the suit until he is examined, without 
making any inquiry as to what facts are to be proved by him.*' 
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The provincial judge ot Jaffna remarks on the same subject : the 'iSgi. 
proceedings certainly allow of being protracted by parties interested — ^ 
m such delay. The great cause of delay is, the non-attendance of Cameron • 
witness on the day fixed for trial, and persons wishing to protract Report, 
the proceedings will often purposely insert in the lists of their witnesses 
names of persons whom they know to be absent from the place, or 
induce the witnesses on their own or the opposite side to absent 
themselves. It is difficult, or indeed almost impossible, to discover 
and check this system of tricking, and cases are therefore often 
unnecessarily delayed by it. 

Mr. Justice Marshall^ in examining the plan of a Circuit Court 
ft>r the trial of civil suits, says, " One rarely takes up the proceedings 
of any case from a Provincial Court, in which one postponement at 
least has not taken place (more commonly several) by desire of one 
or other of the parties, on account of the absence of material witnesses. 
This is a ground on which it is scarcely possible to resist the 
postponement of a trial, if it be true, and the truth of which it is not 
easy to ascertain. Let affidavits be required of the absence and even 
of the facts which would be proved by the absent witnesses, and this 
is going further than English practice would warrant ; the necessary 
affidavits to any number and in any form which might be prescribed 
would never be w nting." 

It is clear that a judge may cause as much mischief by granting 
delay upon the allegation of grounds which have no existence in fact^ as 
by indecision on matters of law, yet in the one case he does not feel 
himself under anything like the same degree of responsibility as in 
the other. As the appellate jurisdictions are now constituted, the 
granting or refusing of applications for delay never comes under , 

their cognizance. But even if the judge had the strongest motive for 
doing upon such applications what justice requires, the existing 
practice does not afford him the means. Mr. Staples, in the above 
extract from his evidence, recommends that the party applying should 
show by affidavit why his witnesses are not fonhcomming, and that 
he cannot safely proceed to trial without them ; but such affidavits, as 
Mr. Justice Marshall remarks, would never be wanting ; and the only 
effectual remedy for this great abuse is, to apply to the assertions of 
the party respecting the absence and the materiality of his witnesses, 
that test which is found to be the most powerful detector of falsehood 
in other cases, viz., viva voce examination and cross-examination ; and 
this is accordingly what I shall recommend in its proper place. 

Great difficulties appear to be thrown in the way of plaintiffs, 

even after the question between them and 

Claims to property taken their adversaries has been determined, in 

in execution. consequence of fraudulent claims being set 

up to property taken in execution. 

On this subject, Mr. H. Staples observes, " In no one instance 
is there so much delay experienced as in cases of execution, when a 
party, who, after a long lapse and considerable trouble has obtained 
z^ judgment, is unable to reap the fruits of it, by the opportunities 
which the practice of the Court, the Fiscal's regulation, and the defects 
of his department afiord to a debtor, and to those who, from the 
nature of their office, are able to assist him in delaying to enforce the 
payment of his debt. 
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t$3s* " The regulation obliges the Fiscal to delay executing any wHt 

— ^ against any property claimed by a third person, but he is to report 

Cvoeron s every such claim to the Court from whence the writ issues. It does 

Report. jjQ^ authorize him to inquire whether the claim be well or ill-founded, 

the nature of it, or to require the production of any deeds or other 

evidence for the information of the Court. 

" This part of the proceedings of the Provincial Court is attended 
with more miscjiief and abuse than any other. How often does it 
happen that a debtor causes some creature of his to enter a claim to 
property seized, without the latter having a shadow of title to it The 
fiscal must of necessity report such claim, and the debtor thus gains 
his object of delaying the execution of the writ, on the return of which 
the claimant is cited to appear and establish his title to the property. 
Perhaps he does not attend to this notice ; if this be the case, the writ 
re-issues with instructions to carry it into effect without attending to 
such claim $ but another claimant appears, and the same course is 
pursued till the plaintiff is often tired out, and forced into any arrange* 
ment that his debtor, the defendant, may have proposed. But claims 
in execution, whether well or ill-founded^ if proceeded in, seldom take 
less than a year for their decision ; for though the regulation enjoins 
that they be heard summarily, yet by the practice of the Provincial 
Court, the whole proceedings are conducted in the same manner, and 
through all the stages as in an ordinary suit, and the same postpone- 
ments take place for the same causes as in other cases, without any 
difference or exception whatever, and the same expenses are incurred. 
I have known such claims to have taken upwards of two years before 
they were decided, in shorty the same length of time as in any other 
case.'' 

The evil here described is certainly a very grievous one. I do 
not, however, perceive that there is anything in the nature of a claim 
made by a third person to property taken in execution, which renders 
it proper to be decided in a more summary manner than a claim to 
property under any other circumstances. But the process of bringing 
the claimant before the Court by a citation is unnecessarily circuitous. 
The claimant, giving notice to the Fiscal to hold his hand, should 
come at once before the Court like any other plaintiff, and then, like 
him, he will undergo, if my views should meet your Lordship^s 
approbation, such an examination as is best calculated to bring to 
light the real nature of his claim, and such punishment, should its 
fsdsehood be established, as is best calculated to prevent a repetition 
of such attempts. 

The process of the local Courts appears to be executed in a very 
negligent manner. The evidence we possess on this subject also is 

derived from the proctors resident at Colombo^ 

Negligent in Execution and it shows that there are two causes of 

ofProceu. negligence in executing the process of the 

local Courts. First, that the Fiscal, who is the 
executive officer of all Courts in the maritime provinces, receives 
no rumuneration for executing the process of the local Courts ; 
and secondly, that he is not practically liable to be punished by them 
for neglect of duty ; I say practically, for though the law on the 
subject seems to be generally considered doubtful, I entirely agree 
with the opinion expressed in the evidence of Mr. Hillebrand, that 
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every person is subject to the Court of which he is an officer, in 1^8 ]i- 

xespect to his office. , 

Mr, Dfieberg says, " The Court has likewise no power to punish Cameron s 
the Fiscal, or the headmen acting under him. tor their negligence in Report* 
executing process, which is the main cause in consequence whereof 
witnesses cannot be easily brought before the Court, and again the 
difficulty to bring before the Court the server of the subpoena upon an 
absent witness who is to verify the service on oath before an attach- 
ment can be issued.'^ 

Mn MarUnsx says, '' The Fiscal, though personally responsible 
for the acts of his deputies, takes no part in the execution of the 
process of the Provincial Court, and indeed interferes very little with 
the execution of the process of that Court, because he derives no sort 
of fee or emolument, while upon the writs of the Supreme Court he 
receives a fee of 5 per cent, up to 500 RixdoUars, and above that sum» 
3 per cent, oh the amount of the writs, besides other fees for serving 
every citation and order of that Court ; and I should therefore think 
that if some remuneration were allowed to him, or rather to the person 
who carries the writ into execution, as also for serving every other 
process of the Provincial Court, he might be stimulated to more 
activity in the execution of the process of that Court likewise. It is a 
doubtM question whether the Fiscal is liable to punishment by 
attachment or otherwise by the Provincial Court, for remissness in the 
execution of its process ; and I should think that if this power were 
to be expressly given to that Court, it will have another beneficial 
effect in the enforcement of its process, as the Fiscal will then know 
that punctuality is the only means of eluding the punishment which 
will otherwise fall upon him." 

Mr, Hillebrand says, "But the reverse is the case with the 
process issued from the Provincial Court of Colombo, which is an 
additional cause of the delay of cases in that Court, which very oiten 
waits in vain tor the attendace of the several defendants and witnesses 
on the day anfl at the hour appointed for their appearance, owing to 
the non-service of the process on them in due time, if at all. This 
delay and irregularity is of more frequency, and very glaring, in 
respect to the process ot execution, which is very seldom or never 
returned to the Court on the day it is returnable, much less is the 
money, which is commanded, to be levied by this process, regularly 
and punctually recovered and returned to the Court, but on the 
contrary, it is delayed for many months, nay, even for years together, 
without carrying it into full execution. 

*^ The reason of this striking difference, I think to be, first, 
because the Fiscal receives certain fees to execute the process of the 
Supreme Court, and none lor that of the Provincial Court, and 
therefore in one case he is active and diligent, and in the other remiss 
and indolent ; and secondly, because he is aware that the Supreme 
Court is vested with the power of visiting him with fine and imprison^ 
ment for any neglect of liis duty ; and on the contrary, it is supposed 
by him, and by many others, that the Provincial Court has no such 
power vested in it, contrary, I humbly believe, to all principles of law, 
at least contrary to the Civil or Roman Dutch laws, according to 
which every person is subject to the Court of which he is an officer, 
in respea to his office, although he be not subject to the jurisdiction 
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of such Court by virtue of any right or privilege he may be entitled toj 
but the reason genera ly assigned by the Fiscal when he is called upon 
to answer ^or tlie neglect of his duty is, that he has no control over 
the headmen, and therefore unable to force them to execute his orders; 
and although this plausible excuse may, in some degree, hold good 
with respect to the process that is to be executed by the headmen in 
the corles, still it is no answer or justification with regard to process, 
that is to be executed within the gravets, and respecting which he has 
very seldom, if ever, given a satisfactory answer, whenever he has 
been called upon to account lor its delay j and yet he has never been 
visited by the Court by any sort of duresse or amercement for the 
reason above stated." 

These extracts will show your Lordship that, even if the decrees 
of the loca' judicatures were the result of the profoundest legal 
knowledge and the most diligent investigation, and if they could be 
obtained with the least possible delay and expense, the suitors would 
be still very far from deriving from them that protection which is the 
greatest blessing of good Government. 

The principal defect in the civil jurisdiction allotted to the local 

Courts, consists in the almost complete 
Defects in Jurisdiction, exemption of Europeans from it, and in the 

nature of the exception to the completeness 
of that exemption. 

No provincial judge can try any cause in which a European is 
defendant, in which the value in dispute exceeds 7/. los., though he 
4 can try causes between natives to any amount. My anxiety for the 
improvement of the natives of India does not render me blind to the 
marked distinctions which exist between them in their present moral 
condition and their European governors ; and I think it highly 
important that such distinctions should not be neglected in construct- 
ing institutions for our eastern possessions. 

I would not, for example, trust a native with power over his 
countrymen in any case in which pecuniary considerations do not 
prevent the employment of a European. Their general contempt for 
the rights of interiors, and the abominable spirit of caste, render therti 
very unsafe depositaries of such a trust. But all men are equally 
entitled to protection from those who undertake to govern them ; to 
protection from each other, as well as from external enemies ; the 
lower too the moral condition of the people, the more do they need 
such protection ; the more too is their (jrovemment concerned, both in 
interest and duty, to afford it to them. 

It must be remembered, that in Ceylon the Provincial Courts 
administered the same laws as the Supreme Court, so that there is not 
the same reason tor this distinction between Europeans and natives 
as in Continental India ; and the distinction does not here, as there, 
merely separate the causes of Europeans from those of natives, but it 
places on one side those causes of Europeans in which the value in 
dispu e exceeds 7/. los., and on the other, those causes of Europeans 
in which the value in dispute falls short of 7/. ioj., together with all 
the causes of natives, and leads therefore to the inevitable inference, 
that these last are of no more account in the eyes of the Government 
than those trifling interests of Europeans (as they are generally 
though improperly considered) with which they are thus classed. 
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The truth is, that the administration of justice to natives is of far 
more importance than its administration to Europeans, because they 
are so much less disposed to do justice to each other voluntarily; and 
I know of no instrument so powerful for gradually inducing upon them I 
habits of honesty and sincerity as a judicial estab ishment, by which || 
fraud and falsehood may be exposed to the greatest possible risk of 
detection and punishment. 

The civil jurisdiction of the Sitting Magistrates has the same 
limits with regard to Europeans, as that of the Provincial Judges, with 
the exception of the Sitting Magistrates of Mullet ivoe, Trincomalee 
and Batticaloa, who can try civil* causes in which a European is 
defendant, provided the value in dispute does not exceed 22/. loj. 

7 he Provincial Courts have a testamentary jurisdiction (which 

is apparently considered to include the power 

Testamentary Jurisdic- of appointing guardians to minors) which 

tion. they have exercised de facto since the year 

1805. 
The Regulation No. 5, of 1826, legalizes the past exercise of this 
jurisdiction, and provides for the future exercise of it by the Provincial 
Courts. 

This part of the business of the Court appears to be conducted 
in a peculiarly negligent and unsatisfactory manner. 

On this subject the evidence of Mr. Jumeaux, who practises as a 
proctor both in the Supreme Court and in the Provincial Court of 
Colombo, is very important. 

" Should the Provincial Court of Colombo continue, I am of 
opinion that its testamentary and ma.rimoniiil jurisdic. ion, and the 
cases in them now pending, should be transferred to the Supreme 
Court without delay, for the evils in this class of cases are incalculable 
in the Provincial Court of Colombo ; I dare say it is worse in ihe 
out-stations, owing to the distance they are from the Supreme Court. 
In the Supreme Court, one of the principal duties of the master in 
equity is to audit and check the accounts of the administrators and 
executors immediately under its control, bv which means the interests 
of minors and others are protected, whilst in the Provincial Court of 
Colombo, executors and administrators have uncontrolled management 
of the property of minors and absentees. 

" The testamentary business of the Court is shamefully conducted 
for want of a sufficient establishment to attend to it, as well as to the 
great press of other business that daily engages attention. 

"No official administrator has ever been appointed to administer 
to intestate estates, and the proceedings of the Court in its testamen- 
tary jurisdiction are loose and improperly conducted, and the 
provincial judge is really incapable of remedying the delects that 
exist in these particulars. It is the opinion of every one that the 
testamentary business throughout the Island ought to be thrown into 
the Supreme Court, where every attention is paid to it, and every 
remedy known and given to the persons interested." 

A case came to my knowledge in consequence of a petition 

presented to Colonel Colebrooke and myself, 
Issabclla Perera's Case, which confirms the view taken on this subject 

by Messrs Jumeaux and Henry Staples ; and 
it illustrates in so striking a way how shamefully the interests of 
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iSji. minors are neglected under the present system and how great the 

^ necessity is for some reform in that system, that I think it right to 

Ctroeron's bring it very concisely under your Lordship's notice. 
Report. The petition presented to Colonel Colebrooke and myself, stated 

facts which seemed to us to call for some inquiry on our part, as 
being illustrative, if true, of the mode of proceeding in the Provincial 
Courts. We did accordingly inquire, and the following appeared to 
be the facts of the case : — 

Hettiage Isabella Perera, a minor, who presented the petition, 
was the daughter of Hettiage Justin a Perera. Upon the death of the 
latter, administration was granted by the Provincial Court of Colombo, 
and on the 22nd June 18x9, the sum of 759 r-ds. jt was paid into 
that Court by the administrator, as the share of the minor. The sum 
was deposited in the Cutcherry of Colombo, and out of it a sum of 
750 r-ds. was lent on interest, to one A. P. Dirksz, on the 28th July, 
18 19. In May 1820, a sum of 50 r-ds* 7f. 2p., arising from interest on 
the sum so lent out, was paid to one Garetooregey Gabriel Perera, for 
the maintenance of the minor. On the 22nd November 1820, A. P. 
Dirksz, paid into Court the sum borrowed, 750 r-ds., and 38 r-ds 3£. 
for further interest, both which sums were deposited in the Cutcherry 
of Colombo, and which making together, with the balance of 9 r-ds. 
7f. then in deposit, a total of 797 r-ds. lof. remained unproductive in 
the Cutcherry until the 24th September 1830 and where it might have 
remained unproductive until the minor attained her full age, as it 
seems to be no part of the duty of the judge, or of any ofHcer of his 
Court, to look after the interests of minors. 

Some time previous to the 6th April 1830, the minor presented a 
petition 10 the Governor, stating that she was in a destitute condition, 
and praying that the money to which she was entitled might be made 
available for her support. 

I he petition was referred by the Governor to the provincial judge 
of Colombo, who reported that the Court had offered the sum in 
question " to the petitioner, or any other person on her behalf, to take, 
on giving sufficient security, for the benefit of the minor." 

On the 24ih September 1830, the money was paid to Henry 
Augustus Mar^ihall, Esq., who, at the request of the minor, had been 
appointed her guardian, on his giving the requisite security. 

At the rate of interest which may be obtained in Ceylon, the 
fortune of this girl (for such a sum is really a considerable fortune to 
a native girl) would have been more than doubled, had it been the 
duty ot any responsible person to see that it was properly employed. 

The Courts of the Sitting Magistrates have only criminal jurisdic- 
tion, and that sort of civil jurisdiction which is usually called ordinary 
civil jurisdiction ; but the Provincial Courts have I believe, every 
species of jurisdiction 5 it is said, indeed, that they have no equitable 
jurisdiction, but such an expression, when used in reference to a country 
in which the Dutch Roman law prevails, has a meaning very different 
from that which it commonly conveys to the minds of those bred in 
a country like England, where a very large portion of rights is 
removed from the cognizance of courts of law. 

All that the expression means, when applied to the Provincial 
Courts in Ceylon, is, I believe, that they cannot grant the two sorts 
of relief known to the Dutch Roman law, " Restitutio in int^^rum,'* 
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and "Judicial Relief ;" that is to say, that they cannot relieve a party 1832. 

against such ot his own acts as he, being legally competent to perform, 

has been induced to perfom through fear, fraud, error, &c., nor can Cameron's 
they relax the general rules laid down for regulating their own pro- Report, 
ceedings, upon the groimd that such rules are productive of injustice 
in the particular case. 

These are powers both incident to Courts of law in England, 
llhough the latter is called their equitable jurisdiction, and which every 
Court is ht to be entrusted with which is fit for the administration of 
justice at alK 

. The proceedings of the local judges are 

Appellate Jurisdictions. ^^^ insufficiently controlled by appellate 
Judicatures. 

There are four minor Courts of appeal, one at Colombo, one 

- .. ^ ^ , at Jaffna, one at Trincomalee, and one at 

Minor Coorts of Appeal. Qalle 

Their constitution is still more defective than that of the Courts 
of original jurisdiction. The judges who preside in them, like those 
whose decisions they are appointed to correct, have no education 
adapted, to their functions ; they sit without jury or assessors, and 
their proceedings attract less attention than those of the Courts of 
original jurisdiction. Xhe minor Court of Appeal at Colombo may be 
taken as an example. The judges who sit in it are four in number, 
so that their responsibility would be quartered, were it not so small 
as to be practically indivisible. They are, the provincial judge, the 
silting magistrate (two of the functionaries from whom the appeal 
lies), the commissioner of revenue, and the collector of customs, all 
persons whose time ought to be fully occupied with other duties. 

The Regulation of Government, No.- 5 of 1*09, by which the minor 
Courts of Appeal were established, provides diat they shall be 
competent to receive appeals from the decisions of all the provincial 
and other inferior Courts within their respective jurisdictions in all 
€ivil cases whatever, under the amount appealable to the High Court 
of Appeal, that is to say,, under 30/.. 

if the constitution of the minor Courts of Appeal had been such 
as to insure in any degree correctness of decision, the absence of all 
limitation downwards of the right of appealing to them would have 
been highly commendable ; for it is unquestionable in those causes 
which are usually called trifling, in those causes the correct decision 
of which is of most importance to the happiness of the people, that 
every motive ab extra which can stimulate the attention ot the judge, 
and impress^him. with a. sense of- responsibility, should be brought to 
bear upon him. 

Those who^have legislated for Ceylon, however, have been of a 
different opinion. By Regulation No. 9, of 18 14, the appeal from the 
Provincial Courts is taken away, when the value in dispute does not 
exceed 1 5/., and the appeal from any other Courts of inferior jurisdiction 
is taken away, when the value in dispute does not exceed i/. \is. 6«/., 
excepting in cases "wherein, the title to or possession of landed 
property shall directly or indirectly be in question." 

The preamble of this latter Regulation is remarkable 5 and as my^ 
opinions are altogether wrong, if the doctrine assumed by it be rights 
I shall offer a: few remarks upon it.. 
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The preamble recites, that "it is found by experience tbatf^hct 
right of appealing to the minor Courts of Appeal in cases of triffing; 
value, serves only to encourage petty litigatioa" 

That experience should show*this, cannot indeed be niatter of 
surprise to any one ; but experience has never shown that all petty 
litigation is an evil, or that petty injustice, which is a most grievious. 
evil, can be prevented or remedied by any other means. A suit for a. 
sum under 1/. 17s. 6d. may indeed seem an object of contempt to an. 
European judge. Considering any individual case by itself, he would 
probably rather pay the amount claimed than be at the trouble of 
examining and deciding the question between the patties : but in the- 
eyes of a native of Ceylon of the lower class, such a sum appears, and 
with great reason, an object of very high importance, an. object, the- 
; unjust detention of which is calculated to excite in his mind the most 
I violent animosity against the person who commits the wrong, and the- 
*■ Government which fails to redress it. 

Among all the duties incumbent on the British rulers in the East^ 
it is impossible to name one more imperative thaa that of providing 
for the effectual decision by public authority of the disputes arising, 
among the poorer classes, in other words, of providing for those classes 
the means of carrying on that petty litigation which this preamble so^ 
contemptuotisly stigmatizes. There is no benefit which a European. 
Government can confer upon its Asiatic subjects of the poorer class, 
so valuable, and no means by which it can secure the permanence oi 
its own dominion so honourably and efGsctually as this,, and iJt is a. 
benefit which none but an European Government can confer. Therer 
is no way in which such part of the public pro jterty as the Government 
might think fit to devote to eleemosynary purposes, can be so bene- 
ficially employed as in paying judicial establi^ments, by which the. 
poor may obtain really gratuitous justice. 

The misery and resentment of a poor man suffering under an act 
of injustice are most cruelly aggravated by the contempt with which 
the legislative and the judicial powers thus openly treat his misfortunes,, 
and I can conceive no tie which will bind the lower people so sirongly 
to their Gtovemment^ as a judicial establishment so contrived as that 
the very same attention and discrimination should be employed upon 
their causes as upon those of their affluent neighbours. 

Your Lordship will find accordingly that the sort of appeal which 
I shall recommend will be extended to all cases, without reference to 
the value of the object in dispute. 

The High Court' of Appeal is better constituted than the minor 

Courts of Appeal, so far as regards competency 
High Court of Appeal, for the decision of legal questions, inasmuch 

as the two judges of the Supreme Court are 
members of it. The other members are the Governor, the chief 
secretary, and the commissioner of revenue, who, as far as regards 
any legitimate purposes of judicature, are superfluous, and whose time 
ought to be occupied with other duties. 

This Court is furnished by the 92nd section of the Charter of i8of, 
with very ample powers for correcting the mistakes and abuses of the 
subordinate jurisdictions ; but as it sits always at Colombo, its 
judgments must in general be founded upon such matters only as 
appear upon the records transmitted ixom the Courts in which the 
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^fts littve been originally decided, as the distance of most of these 1832* 

^Courts from Colombo must make the bringing of witnesses thither an 

^operation so difficult and expensive as to be beyond the means of Caincron*t 
•ordinary stators. Report. 

When, therefore, I consider the general ignorance and poverty of \ 
the native suitors, and the general ignorance and dishonesty of their i 
^native legal advisers, together with the servility of both towards the 
Europeans in authority over them, it seems to me that the only mode 
of combining that unity which is every where essential to an appellate 
Jurisdiction, considered as the ultimate expounder of the law, with 
that ubiquity which in Ceylon it must possess in order to be effectually 
accessible to the native suitors, and effectually to control the locsd 
judicatures, is to send one Appeal Court on circuit through the whole 
Island to hear and determine appeals in causes of all kinds ; and 
this is accordingly the measure which your Lordship will find recom- 
mended in its proper place. 

By the Mth section of the Charter of 'i 801, the High Court of 
Appeal is declared to be "a Court of civil jurisdiction for the 
hearing and determining appeals from all or any of the Courts of 
Justice established or which may be established within the said 
settlements and territories in the Island of Ceylon, with their 
<i<yp«ndencies,** except the Supreme Court. These words seem to 
bold out a promise of something like an uniform system of appellate 
jurisdiction. But, as by the 90th " section of the same Charter, the 
sum or value appealed for must exceed 30/.$ and as the sitting 
fittagistrates, who try the far greater number of civil causes, are not 
competent to try causes of that description, the benefit of this appeal 
is in fact confined to a small portion <ii the suitors in the Provincial 
Courts. 

The returns which we possess do not enable me to ascertain 
accurately what the proportion is between the causes which may be 
carried »p to the High Court of Appeal and those which cannot, that 
is to say, between the causes in which the value in dispute exceeds 
50/., and the causes in which it does not exceed that sum! But these 
returns exhibit for the years 1826, 1827, 1828, and halt of 1829, the 
.proportion between the causes in which the value in disputeexceeds22/l 
10*., and the causes in which it does not exceed that sum, from which 
an approximative judgment may be formed of the proportion between 
the cause which are appealable to the High Court, and the causes which 
a^e not. Taking the average of the three years and a half above 
mentiened, I find that the number of civil causes tried annually in the 
maritime provinces (I omit the few causes tried by the Supreme Court, 
which belong to an entirely different system of judicatm*e), in which 
the vslue in dispute exceeds I'^l lox., is 683 ; while the number in 
which the value in dispute falls short of that sum, is 14,107, giving a 
proportiot* of not quite one to twenty. So that, even if the amount 
which renders a cause appealable were reduced to three-fourths of 
what it actually is, more than j^ out of 2o suitors would be excluded 
from the benefit of access to this, the only appellate jurisdiction 
deserving of the name. 

The supervision of a competent public, and that ol a competent 
^(pgpeUate jupsdiction, are, I brieve, the only means by which Courts 
of original jurisdiction are rendeiadiu any oountry fitting insttuments 
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• 
of judicature. Your Lordship will not therefore suppose that I mean 
to cast any reflection upon the "gentlemen who preside in the local 
Cameron's Courts of Ceylon, when I say, that it is contrary to all our experience 
Report. ^£ human nature that they should be able to find in the recess of their 
ovvn minds a sufficient motive for the exertion oi that onremittiDg^ 
attention which is necessary for the investigation and decision of the 
matters which come before them, and of that imperturable patience 
which can alone control the movements of indignation which the 
importunity, folly, impertinence and knavery of Indian suitors and 
Indian witnesses are calculated to excite. 

In criminal cases there is no appeal from the Courts of origifisd 
Jurisdiction ; but the Supreme Court (which is itself a Court of original 
jurisdiction, and, as such, will be presently described^ exercises over 
these Courts in criminal matters as much of superintendence as calk 
be exercised by virtue of mandates in the nature of writs of mandamus, 
certiorari, procedendo and error. 

Very soon after my arrival in Ceylon I had the honour to make 
a Report to your Lordship's predecessor, in conjutKrtion with Colondt 
Colebrooke, on the dangerous uncertainty in which the right of the 
Supreme Court to issue writs of habeas corpus was involved, and on 
the encroachment which had been made on that right, supposing it 
legally vested in the Court, by a Regulation of Government, passed ex- 
post facto by a former Lieutenant-Governor, which Regulation, 
notwithstanding the express orders of Lord Bathurst for its appeal^ 
was still in force when I arrived in the Island. 

In consequence of that Report, Sir George Murray was pleased 
to recommend to His Majesty to pass an Order in Council, which has 
established the power of the Court to issue the mandate. 

In the proper place, I shall recommend the union in one Court 
of all those functions by which the proceedings of original judicatures 
of all sorts are superintended and controlled. 

Among the Courts having local jurisdiction must be reckoned 

the Supreme Court, though it has also, i» 
Supreme Couft. respect of certain classes, jurisdiction over all 

the dominions which His Majesty had in 
Ceylon at the time of its establishment, that is to say, over all the 
maritime provinces, and its criminal jurisdiction and Fiscal jurisdiction 
extend to all persons in those provinces. 

In respect of its dignity, of the qualifications of its judges and 
the expense of its establishment, the Supreme Court ought to hold 
the first place among Courts of local and original jurisdiction ; but 
in respect that it transacts only a very trifling portion of the business, 
even in that narrow district to which its local jurisdiction is confined, 
and in respect that it is rather an excrescence upon the general system 
of judicature than a regular part of it, I have chosen to describe it last. 

Its local jurisdiction extends no farther than the town, fort, and 
district of Colombo {c), and consists of a civil, equitable and testa- 
mentary jurisdiction, and a jurisdiction over infants and lunatics. 



(c) The expression *^ district of Colombo " has a much more limited signifi- 
cation when used with reladon to the Supreme Court, than it has when used wkk 
relation to the Provincial Court of Colombo. 
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But all these jurisdictions extend as regards Europeans and 1S31. 

Tpersons registered in the secretary's office as licensed to reside, over ^ 

tiie whole of the maritime provinces. Cameron t 

There are words also in the Charter which provide for theif Report. 

evoitaal extension, together with that of its criminal and matrimonial 

^nisdiction, still further ; but those words have been held by the law 

officers of the Crown in England not to apply to the Kandyan provinces 

•^ntil ihey shall be annexed as dependencies to the maritime provinces. 

The extension of the jurisdiction of Supreme Court to Europeans, 

•and the denial of it to natives beyond the limits of the town, fort and 

district of Colombo, is an unfair and invidious advantage given to the 

'former over the latter, for the judges of this Court, two in number, 

•are gentlemen regularly educated to their profession and devoting 

^heir lives to it, and there is not in Ceylon the same ground for this 

^distinction between Europeans and natives as in Continental India. 

There the English law is administered to Europeans, and the 
»native laws to natives ; but in the maritime provinces of Ceylon the 
Dutch Roman law is administered, with certain exceptions, to 
'Europeans and natives indifferently. 

This provision was intended no doubt to confer an advantage 
•upon Europeans in respect t-o equitable jurisdiction, as well as in 
Tespect to the other jurisdictions enumerated j but in reality it imposes 
a disadvantage upon them as opposed to natives in that respect, for 
as^no «other Court in the Island has any equitable jurisdiction, a 
European has no remedy in equity against a native not residing at 
Colombo, but all natives have a remedy in equity against all 
-Europeans. 

Now, though in a very large sense it may be said that it is an 
advantage to a man that he should be compellable in all cases to act 
justly, it is certainly not that sort of advantage which Europeans have 
generally reserved as their own peculiar privilege in their Eastern 
dominions ; and, in every point of view, the want of a reciprocal 
power to sue a native in equity is a disadvantage to the European* 
What I have just said may seem inconsistent with the remarks I made 
upon the meaning of the expression, '* Equitable Jurisdiction," in 
speaking of the Provincial Courts, but as the Supreme Court is 
empowered by the Charter to exercise an equitable jurisdiction in point 
of form as nearly as may be according to the rules and proceedings 
of the High Court of Chancery in Great Britain, it has thus been 
enabled to escape from that absurd rule ot evidence by which, accord* 
ing to the Dutch Roman Law, the oath of the party is held decisive 
of the matter sworn to. 

This is certainly a considerable advantage, but though, as far as 
I have been able to discover, it is the only one which results from the 
equitable jurisdiction conferred on the Supreme Court by he Charter 
it does seem from the wording of that instrument that it was contem- 
plated by the framers of it. 

The only jurisdiction of the Supreme Court remaining to be 
noticed is its matrimonial jurisdiction. 

This is conferred by the sand section of the Charter together with 
the testamentary jurisdiction, and with the same limitations ; but the 
54th section provides, that it shall not extend to natives, and as it is only 
as regards natives that it had any local limits by the 52nd section, it 
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1831, is not, or at least was not at the time the Court was estaUished, in 

. » any respect a local jurisdiction. 

'Cameron'4 /^ jhe criminal jurisdiction of the Supreme Court is exercised on 

Report, ; / <:trcuit, and at Colombo ; and the trial bv jury, as your Lordship is 

>aware, was introduced at the suggestion of Sir Alexander Johnston by 

I the Chatter of 18 10. I attended nearly all the trials by jury which 

\ took place while I was in the Island, and the impres^on on my min4 

is, that an institution in the nature of a jury is the best school in which 

the mindb of the natives can be disciplined for the discharge of public 

duties The juror performs his functions under the eye of an European 

.judge, and of the European and Indian public, and in circumstances 

which almost excluded the possibility of bribery or intimidation. 

In such a situation he has very little motive to do wrong, and be 
y6t ^fods and learns to appreciate the consciousness of rectitude* 
The importance which he justly attaches to the office renders it 
agreeable to him$ and he n<yt only pays great attention to the 
^proceedings, hut for the most part takes an active part in them. 

N« prisoner can be tried before the Supreme Court, but upon the 
4)rosecuti0n of the Advocate- Fiscal, who therefore resembles rathef 
the Lord Advocate of Scotland than the Attorney-general of Englandj 
his place 4s suppHed in case of necessity by the deputy Advocate* 
Fiscal, who is also Piaster in equity. Both these o£&cers are English 
barristers. 

Those prisoners who are tried before the Supreme Coart are 
^entitled to the assistance of a proctor, paid by the Government ; a 
provision deserving of the highest commendation, and well calculated 
to make the Government beloved and respected by its subjects. 

The witnesses «rn both sides, in criminal cases before the Supreme 
Court, are also paid by Govenment (d), *' By a circular letter (says 
Mr. Justice Marshall), from the Chief Secretary of Government, dated 
ttoth Noveniber 1823, all magistrates are moreover to ask everf 
prisoner, at the time of committing him, if he has any witnesses ; t9 
indorse their names, if smy, on the commitment $ and to intimate to 
9uch prisonecs that Government will only allow batta (money for their 
^subsistence during their attendance) to those witnesses whose names 
shall 4>e given at that time. This ttroitation as to batta, which the 
^eat number of useless witnesses, almost ahvays summoned by native 
prisoners, rendered very necessary (^), by no means fMrecludes theic 
rights to summon as many as, on subsequent consideration, they may 
thick advisable ; accordingly, at a convenient time before the sessicMiy 
all the witnesses on both sides are subpcsaned by the Fiscal, and if 
■any of them fail to attend without sufficient excuse, a warrant oi 
attachment issioes against them. All witnesses, on the one side as 
well as en the other, except sioch as live within the four giavets of the 
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{d) The Chief Justice in his evidence apeaks of thk payment as being made 
in the erouthern districts only, I have conversed with that gentleman on the 
subject since my return to England, and he states, that in practice the witnesses of 
prisoners m the northern district do not receive ** batta,*' though he is not aware 
that this distinction has any fbnndation in law, 

<^ No$e by Mr. Justice Marshall.— ^It i» no oncommoa thing lor « pritoaer 
•i Mmaii* upwards of loa witmM(i^«lt pechapt^iiaoraat.ol ifa^ aaaMei; 
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pJaoe wkere the session is held, and except those of the prisoner asiabove i^t** 

mentioned, whose names are not given at the time of his commitment, ^ ^ 

are allowed batta by Government from the day on which they leave Cameron* 
their houses till the day of their discharge, and a. reasonable time Rcpo«. 
afterwards to allow of their return. 

" This is paid by the Fiscals of the several districts, abstracts 
being made of the witnesses and the sums paid tO' them respectively, 
which abstracts are signed by the witnesses, and serve as vouchers 
for the Fiscals, for their repayment by Government. 1 he amount 
varies according to the rank of the witness, the lowest sum. being six 
pice (or 2 and ^ pence), ttie highest, one Kixdollar (or is. 6d.) per 
diem. Witnesses of the rank of mohandiram, or above it, are allowed 
travelling expenses for palanquin-bearers^ boat-hire or bullock cart s^ 
according to their degree os the mode of travelling which may b& 
necessary." 

This right of the prisoner to have the expenses of his witnesses; 
paid appears to note to be, in some respects, toos much restricted, and 
in other rebpects too little restricted. 

Considering the interests of the witness,, it seems to me that his; 
claim to compensation has nothing to do with the propriety or 
impropriety ot summoning him, and consequently,. that the expenses. 
of every witness who is summoned, and who attends dana^iU, should 
be paid. 

It follows that the restriction on the prisoner's right should not 
be in respect of the payment, but in respect of the summoning of; 
his witnesses. 

The prisoner should be compelled to lay before the magistrate- 
reasonable grounds for summoning the witnesses he names. It surely 
does not follow,, because a man has been accused of a crime, that he 
should be permitted ta call away Irom their hosskes and their occupa- 
tions a crowd of persons who know nothing about rhe matter in question,, 
either at their own expense, or at that of the public. But on tlie other 
hand, a prisoner ought not to be deprived of the fuU benefit of a. 
witness's testimony (and the full benefit of testimony cajinot, in, 
general,, be had from a witness who knows that his expenses axe not 
to be paid),, because in the agitation which may come upon any man. 
when he is taken before a magistrate on a criminal accusation, he 
omits to specify that witness. 

I shall have to consider the question, as to the payment of the* 
expenses of witnesses by the public more fully and more generally 
than is necessary in this place, when 1 come to lay my recommenda- 
tions before your Lordship^ 

No appeal lies from the Supreme Court to the High Court of 
appeal ; but the fudges of the Supreme Court are, virttUe officii, judges. 
of the High Court of appeal. 

The only appeal from the Supreme Court is to the King ia 
Council 5 and it is confined to cases in which the value of the matter 
in dispute exceeds 500/^ 

The following sta.ement will enable yoiu* Lordship to compare 
the quantity of business done by the two judges of the Supreme Court 
(which is all that the existing regulations permit it to transact), with 
the quantity done by the two other judges resident at Colombo ; 
namely, the Provincial Judge and the Sitting Magistrate. 
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»83*» Total number of Civil and Criminal cases tried in the three- 

^ years, 1826-27-28 : 

Cameron's Provincial Courts and Magistrates' Court at Colombo 18,145 

Repocc Supreme Court at Colombo and on the circuits 529, 

I doubt whether such a waste of judicial power is exhibited in 
any other country in the world. Here are two judges sent from the- 
English or Irish bar, invested with high rank, and remunerated by 
ample salaries, for the purpose of trying (/) 176 causes. Civil and 
Criminal, in the course of a year, as judges of the Supreme. Court, and. 
38 appeals in the same period, as judges of the High Court of appeal. 
An extension of the jurisdiction of the Supreme Court has, I 
believe,, been recommended by every judge that has ever sat in it ;; 
and if there were really any valid objection to such a measure, it 
would follow that the Court ought to be abolished, or very greatly 
reduced. In the plan which I shall have the honor to recommend, 
your Lordship, I believe that ample occupation is provided for it. 

Karpxan Provinces. 

The local judicatures in the Kandyan Provinces do not differ in - 
many essential particulars from those of the Maritime Provinces; they 
differ however in some, and they contain the rudiments of one insiitu-- 
tion,' which, it improved and extended over the whole Island, will, L 
Ihink, produce the happiest effects. 

The local judicatures consist of the judicial commissioner's Court 
at Kandy, which is also a Court of appeal ; the Sitting Magistrate's. 
Court at Kandy ; and the Courts of the superior and inferior " agents 
of Government " iiu the provinces. 

The judicial commissioner and the agents of Government must 

be assisted by at least two Kandyan assessors. 
Assessors, in all civil cases wherein land is the object 

in dispute, or wherein the value of the object 
in dispute exceeds loorix-dollars ;: and in all Criminal cases, except 
those of " inferior description,, such as common assaults, petty thefts,, 
and breaches of the peace." 

The presence of native assessors, who take an authoritative part 
in the proceedings, and thus constitute a legitimate organ for the 
tranquil and effectual expression, of public opinion in judicial, matters, 
is the institution irom the extension and improvement of which- 1, 
venture to anticipate so much advantage; 

The present assessors are selected from too small a class, and 
not from that class which is best adapted to the purpose. 

In Kandy they are, by the 37th section of the proclamation of 
2ist November 1818, " two or more chiefs, and in the provinces one 



{/) ThiViafabout-thenumber. usually tried at the York assizes by one judge- 
in the course of a fortnight, but in instituting this comparison, it is proper to bear 
in mind, that the judge at York is occupied during the fortnight solely in the- 
trial of causes, whereas the two judges of Colombo are occupied during the year^ 
Bot only with tbe trials, but with the proceedings previous and. aubsequent to thft.- 
triftls. 
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^r *tnore dessaves of the province, and one or more mohottales or 1^32- 

principal korals, so as there shall be at least two Kandyan assessors, , 

'or two mohottales or korals where no dessave can attend." C«meroii s 

The persons here described are official persons of high rank, who Report, 
-cannot be regarded as lair representatives of the community; and 
they are so few in immber, that the burthen of attendance would fall 
•upon them with -unreasonable severity, if they were called upon to 
assist, as I think for the interests of justice they ought to be, at the 
trial of all eases. 

They are more in the nature of judges than jurors, or rather they 
unite the defects of both. They unite that official permanence, which 
renders a. judge uniit to decide many sorts of questions without the 
-cheek imposed by the presence of some recognized representatives of 
the public at large, together with that want of professional skill which 
'makes a juror unfit te decide any question without the assistance 
and control of some more disciplined mind. 

A great man in the Kandyan country, and I suppose in all 
semi-barbarous countries, is peculiarly unfit for any occupation which 
demands laborious attention or laborious preparation. It appears 
from Robert Knox's very curious and accurate account of the Kandyan 
country, that in his time (that is, in the latter part of the 17th century) 
At was the business of the inferior officers to instruct their superiors 
in the manner of performing their duties. 

After describing the adigars, he adds, " To these there are many 
officers and Serjeants belonging. 

''If the adigar be ignorant in what belongs to his place and 
t>ffice, these men do instruct him what and how to do ^ the like is in 
all other places which the King bestows ; if they know not what 
belongs to their places, there are inferior officers under them^ that 
•do teach and direct them how to act." 

Sir John Doyley also, in his Sketch of the Constitution of the 
Kandyan Kingdom, remarks, that "'^ the chief officers being principally 
chosen from the noble families, it frequently happened that they were 
persons of inactivity and inability, and being inexperienced in the 
affairs of the province or department committed to their charge, were 
frequently guided, in judicial as well as other matters, by the provincial 
headman, or by those of their household.^* 

From several conversations I had with different chiefs at Kandy, 
it appears to me that this ignorance was rather put forward by them 
as a matter of boast, and that they considered the removal of it by 
study and reflection as a drudgery very unworthy of their condition. 

I shall therefore recommend to your Lordship, that the assessors 
should be chosen from all the respectable classes indiscriminately. 

When the majority of the assessors differ from the agent of 
Government, the proceedings are transferred to the Court of the 
Judicial Commissioner, instead of the cause being decided by the 
inferior Court, subject to an appeal to the superior, at the option of 
the losing party. In like manner, when the majority of the assessors 
differ from the Judicial Commissioner, the proceedings are transferred 
to the Collective Board (the first commissioner, the judici^ commis- 
sioner, and revenue commissioner), who report upon the case to the 
Governor, who decides. 

I think that in all cases the losing party should have every facility 
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for appealing from tbe decision of the tribunals having original 
jurisdiction, and that a difference of opinion between the judge and 
the assessors may form a very reasonable motive in the mind of the 
party for such a proceeding ; but I cannot see the expedienc}'^ of 
forcing a cause^ by the mere operation of law, into the superior Comt, 
when the losing party might possibly be convinced that the reasons 
on which the opinion against him is founded, are really those which 
' ought to determine the question. 

As in the Courts of the maritime provinces, so in the KandyaQ 

Courts, the suitors cannot take a single step 
^Stamps. without paying for a stamp, and this burtheii 

was avowedly imposed not for the legitimate 
purpose of raising a revenue, but for the monstrous pnrpMse of 
• rendering the Courts of justice inaccessible. 

The preamble of the proclamation of the 25th March 1824, recites^ 
that *' Litigation and law-suits have increased in the Kandyan 
provinces to an extent productive of public inconvenience and 
vexatiojn to individuajs, by parties being called on to defend themselves 
against claims often unjust and frivolous, and many others bein^ 
called away from their own business as witnesses -, and that it is 
therefore necessary to devise a means of abating this litigious spirit^'' 

The increase of litigation and law- suits is here stated as the 
substantive evil for which a remedy is to be sought, and the circum- 
3tancef that parties are called on to defend themselves against claims 
often unjust and 'frivolous, is merely added by way of aggravation j 
accordingly, penalties are inflicted, not upon those who institute 
unjust and frivoloas suits, but upon those who institute suits of any 
Jj^ind. 

It is; the more remarkable that the plan of punishing the guilty- 
only, instead of the guilty and the innocent together, for the crime <^ 
abusing the authority ©f Courts of justice, did not ocour to those who 
framed the above-cited proclamation, because that plan had occurred 
to those who framed the proclamation of 181 8, which is the foundation 
of the present system of Kandyan judicature. The 46th section »f 
that proclamation runs thus : — ** In civil cases, the losing party may- 
be, by the second commissioner or agent of Government, discretionarily 
ordered to pay a sum to Government, of one-twenteth part of the 
' value of the object ia dispute, not exceeding in any case Rixdollars 
50." And it certainly contains, though in a rude and imperfeqt 
condition, the true principle which alone can justify the imposition of 
any expense upon litigating parties. 

The fine ought not to be fixed at the twentieth part of the value 
of the object in disputet but to be adjusted according to the delinquency 
of the party and his ability to pay j neither is the sort of delinquency 
in question capable of being committed only by the losing party, 
though undoubtedly it is much more frequently committed by that 
party. But the party who gains the cause is sometimes deserving of 
punishment for tlie vexatious, oppressive or unfair means by which 
he endeavours to maintain his just rights ; and among the natives of 
India in particular, it is by no means uncommon to find fraud and 
perjury, and all the base acts by which injury is inflicted through the 
forms of law, employed in supporting a just, or in r^$i$tiog 9A unj^, 
demand. 



255 

Within its local limits, the Court of the Judicial Commissioner 1832. , 

has jurisdiction over all classes of persons except military persons 

(which exception I shall presently notice more Cameroa'i 
Jurisdiction. at length), and within those limits it has power Report. 

to try all sorts of civil causes, and all sorts of . 
crimes ; but sentences which award corporal punishment exceeding 
100 lashes, imprisonment with or without chains, or labour exceeding 
four months, or fine exceeding 50 Rixdollars, cannot be carried into 
execution until they have been referred to the Governor, through the 
Board of Commissioners, and confirmed by him. And in cases of 
treason, murder or homicide, the Court cannot pass sentence, but 
merely reports its opinion on the prisoner's guilt, and the punishment 
to be inflicted, through the Board to the Governor for his decision. 

The late Judicial Commissioner, in his answers to the questions . 
addressed to him by Colonel Colebrooke, states that the jurisdiction 
of his Court does not extend to ** charges of murder when any British 
subject may be defendant, who might be tried by the laws in force 
for the trial ot offences committed by British subjucts in foreign parts, 
such British subjects being liable only to be tried by virtue of such 
law." 

This opinion seems to be founded upon the proclamation of 2nd 
March 1815. The section of the ninth article of that proclamation 
points out a mode of proceeding on charges of murder (which being 
pronounced illegal by the law officers of the Crown in England, was 
afterwards repealed), with a proviso, that ''as to such charges of 
murder wherein any British subject may be defendant, who might be 
tried for the same by the laws of the United Kingdom of Great 
Britain and Ireland, in force for the trial of offences committed by 
British subjects in foreign parts, no such British subjects shall be tried 
on any charge of murder alleged to have been perpetrated in the 
Kandyan provinces, otherwise than by virtue of such laws of the 
United Kingdon.'* 

But the proclamation of the 21st November 181 8, which, as a 
provisional arrangement, received the approbation of the Prince 
Regent's Government, provides by section 51, for the administration 
of jubtice to foreigners, under which term natives of Great Britan and - 
Ireland seem to be included, and directs that in cases of treason, 
murder and homicide, they " shall be subject to the same jurisdiction 
now (i. e, by that proclamation) provided for Kandyans." 

I apprehend therefore that the Court of Jthe Judicial Commissioners 
has now the same jurisdiction in cases of murder over British subjects 
who are within the statute 33 Hen. 8, c. 23, as over any other persons. 

In the maritime provinces, all persons, military as well as civil, 
are amenable to the civil (^) Courts of criminal jurisdiction ; but in * 

the Kandyan provinces, military persons can only be tried by Court- 
martial for ofiences not of a military nature, though I think it cannot 
be quesiioned that there is now such a form of the King's civil 
judicature subsisting in those provinces as would have ousted the 
jurisdiction of Courts-mariial over offences not of a military nature, . 



(£) TJie word civil is here used in contradistinction to military. 
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i83«* had not a special exemption been made in constituting the dviB 

^ judicatures, of persons liable to military discipline. 

Cameron's gy ^jj^ second section of the ninth article of the Proclamation, . 

Report. dated 2nd March 1815, which announces the convention entered into- 
by Sir Robert Brown wrigg and the Kandyan chiefs, it i& provided* 
that commissioned or non-commissioned military officers,,sokiiers or 
followers of the army, usually held amenable to military discipline ^ 
shall in all civil and criminal cases, wherein they may be defendants,.. 
be liable to the laws, regulations and customs of war, reserving to the- 
Governor and Commander-in-chief, in all cases falling, under this ninth 
article, an unlimited right of review over every proceeding, civil or- 
military, had by virtue thereof, and reserving, also Ml power; to make- 
such particular provisions conformably tOv the general spirit ot the 
said article, as may be found necessary to carry its principle into fullJ 
effect. 

In a despatch, dated the 13th October 181 5, Lord Bathurst wrote- 
thus to Sir Robert Brownrigg on this subject i-. *Mn order to prevent 
any uncertainty, as to the liability of military persons in the Kandyan* 
country to remain subject to martial law, I am to acquaint you, that 
although' His Royal Highness the Prince Regent has generally,- 
approved the convention by which that tecritory has become annexed^^ 
to His Majesty's dominions. His Royal Highness has declinedi;: 
adopting the pre-existing laws and Courts of Kandy, as forms of the- 
King*s civil judicature, until more detailed inform ition shall have- 
been obtained as to the nature ot the laws^ and the changes which it 
may be expedient to introduce in their administration : '' and in a: 
Proclamation, dated, 31st May 1816, which embodies the despatch, 
just quoted. Sir Robert Brownrigg confirms, as follows, the provisions, 
on this subject contained in the Proclamation of the ind March 1815:: 
'* Fourthly; concerning the second section of the said ninth provisional 
article, that the same, being in substance conformable to the provisions, 
of the Mutiny Act and* Articles of War, as applicable to the present 
state and condition of the Kandyan country, will> until his Majesty- 
shall otherwise provide remain in force and extend to all persons who^ 
are commissioned 01 in the pay of His Maj,esty as officers, or who are 
listed or in pay as soldiers/' 

After the insurrection of 18 18,. Sir Robert Brownrigg made new 
and general provisions for the administration of justice in the Kandyan 
provinces, by a Proclamation, dated 21st November of that year. 

The 51st section of that Proclamation is as follows : **The people 
of the low country and foreigners coming into the Kandyan provinces, 
shall continue subject to the civil and criminal jurisdiction of the 
agents of Government alone, with such extension as His Excellency 
• may, by special additional instructions, vest in such agents, and undec- 

the limitation as to execution of sentences in criminal cases herein- 
before provided as to Kandyans, in the 42nd clause, until reference to^ 
the Governor through the Board of Commissioners, excepting in cases 
of treason, murder and homicide, in which such persons shall be 
subject to the same jurisdiction now provided for Kandyans, and that 
the same line shall be pursued in cases wherein a Kandyan moorman 
shall be defendant." 

The word ** continue" implies, of course, that no persons were to 
be subject to the jurisdiction of the agents of Government by fosce of 
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this section, who were not so before ; and the' instractions issued to . tS3i« 
the British judicial functionaries on the same day and on the same ^ 

subject, in pursuance of the powers reserved in this section, are Cameron t 
headed, "Additional Instructions, in. respect to jurisdiction over deport. 
natives of the maritime provinces, or other native foreigners or 
Europeans not in His Majissty's or the Honourable Company's 
lailitary service.'' 

The result is, that military persons- are not held amenable to the 
civil Courts for any offences whatever. 

The proceedings of the local judges in the Kandyan provinces 

are still more insufficiently, controlled by 
Appellate Jurisdiction. appellate jvidicatuies than. those inithe mari- 
time pEOvinces. 
L have alieady noticed the way in which causes are carried up 
from an in/erior to a superior tribunal, without any decision taking 
place in the former ; but there is also in civil cases a formal appeal — 
From the Courts of the agents of Government to that of the- 
Judicial Commissioner,. in cases wherein land is the object in.dispute^, 
OS personal property exceeding 1 50 rix^dollars in value ; and 

From, the Court of the Judicial Commisbioner to.the Governor, iiv, 
cases of the same description. 

So that all cases which may be carried up by appeal from the 
Courts of the agents of Government to the Court of the Judicial 
Commissioner,^ may be fiu^ther carried up. from that Court to the 
Governor. 

The Governor is thus the judge of appeal* in the last resort from* 
all the local Courts, and. the principle of unity, considering the 
Kandyan provinces as distinct from the Maritime,, is preserved ; and 
so far the system is good^ But there is no sufficient reason, why the 
causes which arise in the provinces should be carried through two* 
stages, of appeal, and. the Governor is in no respect the pcoper offi,cer- 
ta exercise the appellate function. 

He does not hold any Court of appeal, but refers the papers sent 
up to him. from the Judicial Commissioner's Court to^the Deputyr 
Secretary or the master in equity, who- prepares them for his 
consideration, and then, without any discussion,. and generally without 
any assignment of reasons, the Governor gives his directions for 
affirming,, reversing or altering the decree, of the Court below. 

Sir Edward Barnes, in a despatch addressed to Lord, Bathurst,. 
on the 4th January I S 27, has stated, that "without sonve person to 
prepare these cases for submission to him,, it would be impossible for 
him. to find time to go over the voluminous proceedings ;'' so that 
the Governor is obliged to depend, for the grounds upon which he 
forms his. opinion, upon an irresponsible person who peruses the 
papers in private, and without any communication with the parties or 
their agents^ The privacy of this tribunal is the more objectionable,, 
because the Governor has declared, that he possesses an equitable 
jurisdiction,, and an, equitable jurisdiction, where there ajpe no positive 
rules of equity, means an unlimited discretionary power over the law. 
This power is declared to be vested in the Governor by a letter 
from the Deputy-Secretary to Government to the Board of Commis- 
sioners at Kandy, dated loth July iSz^, of which the following is 
an extract ; — 
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iSji. " In reference to the case of Nilegoodegedera Kalu Ettina versus 

Kapoogedera Menika, one of those now sent, I am directed by the 

Cameron*! Governor to request that you will acquaint the Judicial Commissioner 
Report. jIj^j Ij^ J5 bound to decide in all cases strictly according to the law^ 
equity of the case resting, His Excellency conceives, solely with 
himself." 

There is no appeal in criminal cases ; but by the 49nd section of 
the proclamation of 21st November 1818, it is provided, that " in 
criminal cases no sentence, either by the second commission or the 
agents of Government, shall be carried into effect, if it awards corporal 
punishment exceeding 100 lashes, imprisonment with or without chains 
or labour exceeding four months, or fine exceeding 50 rix -dollars, unless 
after reference to the Governor through the Board ot Commissioners, 
which will report on the case and sentence, and after his Excellency s 
confirmation of such sentence j " and by the 44th section, " in a'l 
cases of treason, murder or liomicide, the trial shall be before the 
Courts of the resident or of the second commissioner and his Kandyan . 
assessors, whose opinion as to the guilt of the defendant, and the 
sentence to be passed on any one convicted, is to be reported through 
the Board of Commissioners, with their opinion also, to his Excellency, 
the Governor, for his determination." 

In the Kandyan provinces there is no public prosecutor, or 
rather the functions of the public prosecutor are united with those of 

the judicial commissioner, the chief criminals 
Public Prosecutor. judge. The observations which, in conjunc- 

tion with Colonel Colebrooke, I had the 
honour to make to your Lordship's predecessor in office, upon the 
trial of Wilbawe Mudianse for high treason, in a despatch dated 23rd- 
November 1830, and the measures which your Lordship was pleased, 
to adopt in consequence of that despatch, assure me that any further 
strictures upon this incongruous combination of duties are quite - 
imnecessary. 

I have now described to your Lordship, as far as I think it 
necessary for the purpose of this re pore, all that can. be properly 

called the judicial establishment both of the - 
Power of enforcing Lar Maritime and Kandyan provinces. But the - 
bour by Punighment. system of forced labour which, as your 

Lordship is aware, obtain in Ceylon, iriakes . 
it necessary that a power of punishing those who refuse to work 
should reside somewhere. The power of punishing of course supposes 
the power of investigating the facts which authorize the punishment ;, 
and the functionaries in whom these powers reside must be considered 
as in that respect judicial. 

Maritime Pirovinces*. 

These functionaries are, in the maritime provinces, "every head 
of a department, or other person superintending the execution of any. 
public service." 

The powers they exercise are, I presume, an inheritance trans- 
mitted from the native Government through the Portuguese and 
Dutch to the British. The first legislative notice I find of them is a^ 
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Government advertisement of the 28th April 1801, of which the 183a. 

following is an extract : " This is to give notice, that nothing 

contained in our proclamation of the 13th February last, or any other Cameron t 
law or order of Government now existing, takes away, or is meant te Report, 
take away, the right which every head of a depariment, or other person 
superintending the execution of any public service, has and necessarily ^ 
must have to mflict reasonable and moderate correction immediately 
on the persons employed under him, when they disobey or neglect 
his orders, such punishment, however, by no means exceeding 25 
strokes with a rattan." 

The impart of the general words by which this Government 
advertisement describes the persons subject to this power, has been 
narrowed by the construction adopted by the Supreme Court, in a 
<:ase wherein the defendant justified under it an assault and battery 
on the plaintiff The Chief Justice said, * The case appears in 
>evidence to be, that the defendant, holding the office he describes 
^deputy commissary general), did beat the plaintiff, by giving him 
seven or eight strokes with a horsewhip, the plaintiff being naked, and 
that he was in consequence bleeding. 

^ It appears further, by a letter of the defendant giv^i in evidence^ 
that he was persuaded of his right to inflict the punishment by force 
of the advertisement in question. 

" To look therefore to the true meaning ol" the advertisement is 
'the only duty remaining for the Court, in deciding whether the 
^plaintiff be entitled to any damages* 

** It is the misfcMTtune of this country that the compelled service 
of many of its inhabitants is required for carrying on the purposes of 
^Government ; there is always also a proportion of the population 
vwhose misdeeds have subjected them to be kept at hard labour by 
sentence of Courts or magistrates ; to persons thus obliged to worl^ 
either from state necessity or their own offences, labour must ef course 
be unpalatable^ and xkoi having the stimulus of wages or any other 
reward for -the execution of their task, they would unless impelled by 
fear of 9>iHii^bment, be disobedient or negligent ; and, admitting the 
justice of t^fts exacting the labour, the justice of enforcing that labour 
must be apparent , and upon this ground the advertisement seems to 
arest with peziect propriety : it speaks ©f coolies and other workmen, • 

and its republication in July 18 16 by Government^ is stated to be in 
consequence of the insubordination of convicts. 

*' But a peon is a person receiving wages, holding a situation, 
dismissal from which is of itself a severe punishment, and to induce a 
man to retain which> no dread of punishment appears to be at aH 
qphecessary. 

'Mf the advertisement be extended to a peon, where is it to stop? 
Is every head of a department invested with power to punish corporally 
all the persons ef his department who may in his opinion be 
disobedient or negligent ? Is the Chief Secretary to have this power 
over the deputy, or is the Chief Justice to exercise it over the registrar? 
Yet these are heads of departments superintending the execution of 
public services* I put these abswrd and monstrous consequences of 
the construction contended for, in order to show how utterly impossible 
it 15 to beHev^ thstt it could have been in th« cQOtmpl»tion of 
<G«v«rniiieat» 
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1832. " I take this upon the broad principle, I do not narrow the case 

by saying' that even this advertisement does not justify punishing with 

Camcron'« ^ horsewkip when it prescribes a rattan ; but I say that in this 
Rcjwrt. instance, it is no justification of any punishment whatever, nor in any 
*case but those of compelled services, which being of course reluctantly- 
given, and required without any chance of reward, can only be 
^enforced by the terrot of punishment. 

*' I believe the defendant to have acted in a persuasion that he 
was right ;nt is necessary to show him and others that he was wrong, 
vand at the same time not to press too strongly upon a mistake in 
•luondttct : on the -other hand, it being a pauper suit, he is not subjected 
to pay any costs to the plaintiff : to meet the justice Of the case, and 
•give a reasonable compensation to the plaintiff, as well for his suffering 
as his subsequent loss, the Court wards 100 rix-doUars damages to be 
•paid by the defendant. No costs." 

I do not know whether the Provincial Courts would consider 
"themselves bound by the construction here put by the Chief Justice 
»iipon the Government advertisement"; and it is to be observed, that 
in this case the Governor thought proper to authorise the defendant 
to charge the Gorvernment in his accooints with the amount of the 
''damages awarded against him and the costs of his defence, but the 
decision of the Supreme Court seems to rest the power in question 
\ipcn its pro per foundation. 

Whether the general description of the persons who are to exercise 
these powers includes the native headmen who may be "superintending 
the execution of any public service," is a point on which I cannot 
•express myself decidedly. 

The document which suggests this dotibt, taking the body of it 
and the marginal abstract together, and considering the mode of its 
publication, in company with legislative instruments, affords, inde- 
pendently of its antbiguity, a curious specimen of confusion between 
a general legislative enactment and a judgment upon an individual 
offender. It runs thus : 

^* Minute. 

^ By his Excellency the Governon 

• " It having been brought to the knowledge of Government that 

'Christian Peris Vidahn Arachy, ol Pallepatto, in the Salpitty Korle, 

has presumed, under colour of his official 
Headmen not considered authority, to inflict corporal punishment on 
in general authorised to o^e Anjigay James, an inhabitant of the same 
'mflict corporal punishment place \ and the Vidahn Arachy having, on an 
under the advertisement of inquiry into the case by the Honourable R. 
rzSth April 1802. Boyd, Esq., alleged in his defence that he 

was empowered to inflict corporal punishment 
by virtue of the Government advertisement published at Trincomalee, 
under date the iSth April 1802, his Excellency deems it his duty, 
whether such plea be an error or a pretence, to obviate tne dangerous 
influence of such precedent by directing, and it is hereby directed, 
that the said Christian Peris be forthwith dismissed from the employ 
«f Government. 

" And it is further ordered, that this Minute be translated into 
Singhalese^ and printed, and that a sufficient numb^ of copies thereof 
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be distributed through the office of the Commissioner of Revenue, for 183a. 

the information of the several Kachcheries. _, , 

Cameron t 

** By order of His Excellency the Governor, Reporu 

(signed) JAS. Sutherland, 

Dep. Sec. Jud. Dep.** 

** King's House, Colombo, 

1 8th December, 1816," 

And I think that, considering it as a law, no great ingenuity 
would be required to decide upon plausible reasons, that any particular 
case was within or not within its operation. 

K(mdyan Provinces, 

In the Kandyan provinces, by the 48th and 49th sections of the 
Proclamation of 21st November 181 8, a power is given, or I should 
rather say, confirmed, to the adigars, disaves, chiefs, mohottales, 
liennerales, and korales, to punish disobedience of orders with various 
degrees of fine, imprisonment and corporal punishment ; ** provided 
that the several persons on whom the above power is exercised shall 
be duly and lawfully subject to the orders of such adigars, disave, 
chief, mohottale, liennerale or korale, and that no such power shall be 
exercised on persons holding office, or on persons of the low country, 
foreigners, or on Moormen of the Kandyan provinces/' 

By the 33rd section of the same Proclamation, His Excellency 
empowers and directs that the Board of Commissioners in Kandy 
collectively, or in their several departments, and the agents of 
Government in the provinces, shall punish all disobedience and neglect 
by suspension or dismissal from office, fine or imprisonment, as 
particular cases may require and deserve. 

Your Lordship will observe, that no power of inflicting corporal 
punishment is here conferred upon any British functionary, but the 
Board of Conunissioners in Kandy nevertheless exercise such power, 
and, as I apprehend, exercise it legally. 

The power of the ancient sovereigns of Kandy resides in the 
British Governor, limited only by the responsibility for its reasonable 
exercise, which he owes to His Majesty. 

By the 8 th section of the above-mentioned Proclamation, the 
general execution and judicial authority in the Kandyan provinces is 
delegated by his Excellency to the Board of Commissioners ; and it 
is, I presume, under this genersd delegation of authority that the 
board inflicts corporal punishment for disobedience of orders. 

Although in treating of judicial establishments and procedure, 
I have been inevitably led to the system of forced labour, yet the 
recommendation I shall have to make to youi: Lordship on this subject 
does not belong to this report, for it will not be any modification of 
those functions of the existing tribunals which I have just deseribed, 
l^ut the entire abolition of the system which has rendered those 
functions necessary. 
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iSs*. BaoouMssDAXima. 

Cftincron's 
Report. ^ h2LVt now given your Lordship such an account of the judicial 

establishments and procedure actually existing in Ceylon, as will« 
I think, enable you to judge how far they fulfil their legitimate objects, 
and how far the reforms which I am about to suggest are really called 
foe I shall now lay my suggestions before your Lordship in the form 
of a series of recommendations, and I shall subjoin to each recom- 
mendation, or, in some cases, to several taken together, the reasons 
which explain and justify them. 

The recommendations themselves are expressed in general terms, 
the details being reserved for a Charter, which, if your Lordship shall 
approve the principles of the recommendations, will repeal the. Charters 
now in force, and establish the Supreme Court upon a new plan, and 
an ordinance will repeal the regulations of Government, and other 
legislative instruments, under which the local Courts now perform 
their functions, and create an uniform system of local judicature 
throughout the Island. 

I. 1 recommend that so far as regards the judicial establishment 

and the procedure according to which its 
Recommflndation z, functions are perfbrtned, complete uniformity 

should be introduced throughout the whole 
Island. 

It would be superfluous to enter into a discussion of the arguments 

in favour of establishing an uniform systenn 

ReMoos for R«coi»aeB- of judicatwie throughout a territory which is 

dationL, subject to one and the same GK>vemment. 

But it is proper on this occasion to remark, 
that the argument, which is sometin^s successfully urged against such 
a measure, has no application to Ceylon. 

The argument 1 allude to is formed upon the attachment which 
mankind in general, and the oriental races in particular, feel for 
systems which have been long established among them, and which are 
commonly connected with their religious opinions. 

This argument, I say, has no application to the case of Ceylon ; 
for the Courts of justice in that island, and the forms of their 
procedure are, without exception, the creations of the British Govern- 
ment, and have not in the eyes of the natives anything of the sanctity 
of religion or of antiquity. 

A fairer field than the Island of Ceylon can never be presented 
to a legislator for the establishment of a system of judicature and 
procedune, of which the sole end is the attainment of cheap and 
expeditious justice. 

ft. I recommend that every Court of original jurisdiction through- 
out the Island shall nave exclusive jurisdiction 
Recommendtdon &• (k) over all causes, civil and criminal, and all 

questions of whatsoever kind, in which the 



{A) In the Ordinanoe by which this recommendation vrill, if approved by jour 
Lordship, be carried into effitct, it will be necessary to provide for the rare case <^ a 
judge of original jurisdiction being himself a party to a suit, which, under the 
general words of the recommendation, would be triable by himielf. 
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uitenrention of judicial authority is necessary, which arise witliin the '83a, 

limits of its district, except only causes or questions in which the party 

against whom the proceeding is instituted in a Court of justice, or Cameron^s 
a person acting in the matter complained of under the authority of a Report- 
Court of justice, and except such criminal causes as by the 19th 
recommendation are to be tried by a judge of the Supreme Court on 
circuit. 

The usual practice of dividing judicial business among judicial 

functionaries, according to its nature as civil 

Reason* forRecommen- or criminal, legal or equitable &c., appears 

d*tion 2^ to me in all respects much less expedient 

than the division of it into integral portions 
according to districts. 

f St. A greater number of fiincrionaries is necessary in the former 
plan, lor the portions into which judicial business must be divided, if 
the nature of the business be taken for the principle of the division, 
are never equaT, consequently a local judge to whom one of the 
smaller portions is allotted, will not have enough to do, supposing 
that the larger portions are not too large for one judge. Thus, in the 
actual circumstances of Ceylon, the Provincial Judges in general 
transact much less business than the Sitting Magistrates, so that if the 
latter are not ovcrburthened, the former have not sufficient occupation. 

snd. A greater number of suits must be instituted, a greater 
quantity of judicial machinery must be put in action, in order to 
attain the same end, and frequently one portion of the machinery must 
be employed only to impede the operation or to destroy the results of 
another portion. 

3rd. As it is not possible to mark out the boundaries of contiguous 
subjects of judicature, as precisely as the boundaries of contiguous 
districts, many more, and much more complicated questions of 
jurisdiction arise under the former plan, by which the time and money 
of the suitors are fruitlessly consumed. 

This reason applies with the greatest possible force in a country 
like Ceylon, where the general ignorance of the natives prevents them 
from understanding technical distinctions, and where there are no 
practitioners, except in the capital, capable of directing one who is 
searching for a judicial remedy to which Court he should apply* if 
the choice is made to depend upon such distinctions. 

Though I propose to carry the principle of uniting the various 
judicial functions in one Court, to an extent which I believe is 
tinexampled, yet the principle itself is no novelty in Ceylon ; and I 
rejoice that I have it in my power to fortify my theoretical view of its 
merits by the opinion of Mr. Justice Marshall on its practical operation. 

That learned judge, in speaking of the union, of criminal and 
civil jurisdiction in the person of the Sitting Magistrate, expresses 
himself thus : — 

'^ Indeed, I am inclined to think that the union of the two 
jurisdictions in the same person, supposing him to possess diligence 
and a good understanding, is very beneficial to the natives, by referring 
them in all their little grievances of whatever description to the same 
arbitrator. 

" Another very material advantage derived from this combination 
of authority arises out of the difficulty which so frequently presents 
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itsdf of deciding wfaedier die wroi^ oomplanied of should be treated 
as a dvil injiuy or a criminal ofience ; if the complainant mistakes 
his course, and applies to the wiong side of the Comt for redress, he 
Is transferred to the other side, and his case may be heard at oace» 
instead of his being driven to sedc another tribonaL" 

At first sight, the principle of the division of labour seems opposed 
to the plan which I recommend, but that principle applies only to 
cases in which practical sidll is the object to be attained. Whenever 
theoretical knowledge is required, an acquaintance with all the branches 
of a subject isessential to theonnplete nnderstanding of any one. It is 
miiversally admitted that an enqoiring judge or barrister is made 
much more competent to the peculiar business of his Court by an 
acquaintance with the common law. 

The object of the first exception in this recommendation is to 
prevent the collision of co-ordinate jndidal authorities. 

Thus, if a mandate, in the nature of a writ of habeas carpus^ issue 
from a Court of original jurisdiction, and it appear upon the return 
that the prisoner is in custody under the authority of a co-ordinate 
Court, the prisoner must be remanded without any examination into 
the l^;ality of the conmiitment The l^ality of the ccHnmitment can 
only be examined by means of a mandate from a superior Court, under 
the 14th and 18th recommendations. 

The reason for the second exception will be found under the 19th 
recommendation, 
n . ^ 3-1 reconmiend that each Court of 

Recommendatioii 3. original jurisdiction shafl consist of one 

judge and three assessors. 

That the assessors shall be chosen as jurymen if) now are in 
the maritime provinces. 

That the same individuals shall sit as assessors for one day, and 
for one day only at a time, unless the judge, for special reasons to be 
asigned by him in open Court, shall otherwise direct, or unless the 
assessors require time to consider their verdict, in which case new 
assessors shall be impanelled, [k)- 

That when the parties have concluded their pleadings, evidence 
and arguments, the judge shall sum up the evidence, and state his 
opinion of the law to the assessors. 

Who shall thereupon give such verdict as any two of them can 
agree upon. 

Which verdict shall be immediately recorded by the registrar, 
but shall not prevent the judge from giving a contrary decision, if he 
thinks fit. 



(/) I do not mean to pledge myself not to suggest any alteration in the mode 
of choosing the jury, but I have chosen to express my recommendation respecting 
assessors by reference to the mode of choosing jurymen, because I thus make it 
evident, without embarrassing your Lordship with minute details, that the recom- 
mendation involves no in vinciHIe practical difficulty. 

(i) It will sometimes happen, by the adjournment of cases which have been 
partly tried, that the trial will not take place Before the same assessors* This is 
a defect; but I perceive no remedy which will not be productive of greater incon- 
irenience. 
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That excepting so far as regards the binding effect of their 1832. 
verdict, the assessors shall have all the privileges of a jury. , 

A jury, considered as the organ of a judicial decision, is an Cameron a 
institution which it would be very difficult to defend. But considered Rcpo' t. 

as a portion of the public placed in an official 

Reasons for Recommen- Station^ which secures to it a respect of the 

dation 3. judge, armed with power to interrogate the 

judge and the witnesses, and thus to acquire 
a complete knowledge of the cause compelled by penalties to be 
present in Court, and compelled to attend the proceedings by 
the necessity of pronouncing a public opinion upon then, it is 
invaluable. 

It is invaluable, I think, everywhere ; but in our Indian posses- 
sion, it is, when coupled with the effective appeal which I shall 
hereafter recommend, the only check and the only stimulus, which can 
be applied to a judge placed in a situation remote from a European 
public, and necessarily almost insensible to the opinion of the native 
public, with whom he does not associate. 

In England, as the verdict of the jury is binding, it has been 
found necessarily in civil cases to neutralize the effect of it by withdraw- 
ing the law as much as possible from their consideration, and by granting 
new trials as often as the Court thinks the verdict wrong. It seems 
to me, however, that when a judge, checked by the presence of a jury, 
differs from a jury, the presumption is very much in favour of the 
opinion entertained by the judge, and, therefore, that his opinion 
ought to govern the decision, subject to correction by the appellate 
jurisdiction. 

A new trial is certainly a very cumbrous, inconvenient and costly 
mode of correcting an erroneous decision upon the evidence which has 
actually been received. Such a proceeding seems in reason to be only 
applicable to the case in which material evidence can be produced 
alter the trial which, without any default of the parties, was not 
produced at the trial; and even in^that case, there is no expediency in 
re-conmiencing the examination of the whole case de novOj and thus 
putting the parties to the risk, by the death of witnesses and the 
destruction of documents, ot 1-osing all the benefit of the evidence 
-which has already been adduced. 

I observe that in the Third Report of the Commissioners appointed 
to inquire into the practice and proceedings of the Supreme Court 
of common law, those very learned persons have proposed to obviate 
this last inconvenience by providing that the rule nisi for a new trial 
shall express on what particular ground the new trial is applied for, 
and that the party in whose favour the new trial is granted shall 
always be precluded upon such trial from entering into any other 

Salt of the case but that upon which the rule nisi was obtained, unless 
e should be authorized to do so by the special permission of the 
Court, to be expressed in the rule absolute. 

*' This last regulation," the Commissioners observe, ** would tend 
materially in many cases, to diminish the expense of a second trials 
and to make its operation more just and equal between the parties. 
It would also, they further observe, materially diminish the number of 
motions for new trials, it being well known that such motions are 
often made upon grounds little connected with the real justice of the 
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1832. case, but which serve as pretexts for obtaining a second trial upon the 

^ general merits of the action/' 

Cameron's guj t^js improvement will leave untouched the other objections 

Report. ^Q ^jj^ practice of correcting erroneous verdicts by granting new 

trials, all which will be obviated by placing the power of deciding in 

the judge, and leaving his decision to be corrected, as justice may 

require, by the appellate Court. 

I do not deny that in criminal cases, where the verdict of a jury, 
according to English law, is binding in substance as well as in name, 
much benefit has resulted to the administration of justice ; but I am 
of opinion, that verdicts against the direction of the judge have, in 
general, been verdicts against law, and however desirable it may be 
that a bad law should not be executed, it is still more desirable that a 
bad law should not exist. The amendment therefore of the law is the 
true remedy in such cases, not the organization of a tribunal to obstruct 
its execution. 

I trust your Lordship will not for a moment suppose that I am 
obtruding my opinion upon the reforms which may be expedient in 
English procedure ; my only object is to give satisfactory reasons 
why, in recommending for Ceylon an institution in the nature of a 
jury for the trial of civil causes, I do not propose to imitate indiscri- 
minately the English form of that institution, and in doing so, I am 
naturally anxious to avail myself of such high authority as that of 
the authors of the Report above quoted. That high authority is with 
me when I denounce the evil $ it is not against me when I suggest the 
remedy ; for it is obvious that there may be abundant reasons why 
those incidents of the trial by jury which I have proposed to alter or 
omit, could not be removed in this country without producing greater 
inconvenience, and consequently it cannot be inferred from the 
reverential moderation with which the Commissioners have touched 
the institutions of their native country, that they would have stopped 
at the same point, if they had been recommending measures for a 
people who have no attachment for the forms of judicial procedure 
existing among them. 

4. I recommend that the pleadings shall consist of an oral 

altercation between the parties in open Court, 
Recommendation 4. and that a minute thereof shall be made by 

the officer of the Court under the direction of 
the judge. 

5. I recommend that at the time of pleading each party shall 
state the names of the witnesses whom he intends to produce at the 

trial, and the matters which he expects them 
Recommendation 5. respectively to prove, and shall describe the 

documents which he intends to produce at 
the trial, and that a minute thereof shall be made by the officer of the 
Court, under the direction of the judge. 

6. I recommend that each party shall be subject to crossr-exami- 
nation by his adversary as to the statements made by him in pleading 

and as to those relating to evidence, and that 
Recommendation 6. each party, if he desires it, shall be assisted 

by an advocate or proctor, who may examine 
him in chief, and cross-examine his adversary as to their respective 
statements^ 



26T 

7* I recommend that no common subpoena or subpoena duces 1^32. 

tsecum shall issue to any witness at the suit of any party, unless the ^ ^ 

judge shall be satisfied by the viva voce Cameron'g 
Recommendation 7. examination of the party, that the person Report. 

against whom the subpoena is moved tor is a 
material witness in the cause, and that the documents to be mentioned 
ia the subpoena duces tecum are material evidence in the cause. 

8. I recommend that no motion which, according to the present 

practice, is grantable by the Court upon 
Recommendation 8. affidavit, shall be granted, unless the Court 

be satisfied by the viva voce examination of 
the person upon whose affidavit the motion would, according to the 
present practice, be made, that the grounds of the motion are true. 

9. I recommend, that when any person, not a party to the suit, 
shall be examined viva voce under the 8th recommendation, he shall 

be examined upon oaths, and that when any 

Recommendation 9. party to the suit shall be examined viva voce 

under the 6th, 7th or 8 th recommendation, he 

shall not be examined upon oath, but shall be liable to punishment 

under the nth recommendation. 

lOt I recommend, that all viva voce examinations shall take 

place in open Court, except that if the judge shall be satisfied by the 

viva voce examination in open Court of the proctor of a party with or 

without the viva voce examination oi other 

RecommeadatioB 10. witnesses in open Court, that such party is 

unable to attend the Court, and that irreparable 

consequences are likely to result from delay, he may permit such 

party to be examined by commission, and that if the judge shall be 

satisfied by the viva voce examination of a party, with or without the 

viva voce examination of other witnesses in open Court, that a witness 

is unable to attend the Court, he may permit such witness to be 

examined by commission. 

II. I recommend, that at the termination of the suit, the judge, 

taking and recording the opinion of the 

Recommendation 1 1 . assessors, shall punish by fine or imprisonment, 

or both, any party to the suit who in his, the 

judge's, opinion, whatever may be the opinicm of the assessors, shall 

have been guilty of an attempt to pervert or obstruct the course of 

justice. 

„ , . 12. I recommend the total abolition of 

Recommendation 12. ^y ^^^^^ ^^^ j^^^ proceedings, and of 

all fees of Court 

» . . IS* I recommend, that the expenses of 

Recommendation 13. ^ witnesses on both sides in all cases shall 

be paid by the public. 

The connection between these eight recommendations may not 

at first sight appear quite obvious ; but I 
Reasons for Recommen- j^^ve found it convenient, in order to avoid 
dation4.5. 6. 7. 8. 9. 10. repetitions, to state together the reasons 
II, .an 13. which appear to me to justify than. 

I shall begin by remarking, that the general ignorance and 
mendacity of the natives, and the want of any competent legal 
actitioDers, except in the C4fdtal, render it aeoessaiy for tbe ends of 
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justice, that in Ceylon a great deal of legal business, which in more 
highly civilized countries is usually transacted by the parties, tbeii* 
counsel and attomies in private, should be transacted in open Court 
with the assistance and under the superintendence of the European 
judge. 

The moral and intellectual condition of the natives is such, that 
the European magistrate who is to distribute justice among them, can 
only do so effectually by the exercise of something like a paternal 
authority ; he must allow the parties themselves to come and relate 
their own story to him ; he must be counsel for both parties, that is, 
he must be counsel for each so tar as each appears to have truth and 
justice on his side ; he must assist them in putting their statements 
into that form which will show whether there is really any question 
between them requiring for its decision, the examination of witnesses 
or documents, or a more deliberate consideration of the law applicable 
to their case, and Hhich will also show at any future time precisely 
that it was which, upon that occasion, transivit in rem judicatum. 

In England no judicial operation is performed upon the raw 
material of a suit until it has undergone a very elaborate process of 
dressing, alter which it is presented to the consideration of the judge 
in the pleadings or in the speeches of counsel, stripped of irrelevant 
matter, and reduced to one or more distinct questions of law or fact, 
to which questions only arguments and evidence are to be applied. 

Whatever may be thought of the merits of this system in England, 
where there is a large body of professional men, whose skill and 
knowledge is scarcely inferior to that of the judges themselves, and 
where the evils arising from secrecy are much diminished by moral 
retraints, it is totally inapplicable to that state of society in which the 
Europeans in Ceylon are called upon to exercise judicial functions. 

Such is the total disregard of veracity among the natives, that 
not only are the true statements of the opposite party denied in 
pleading, in the hope that his proofs may fail, not only are false 
statements made for the purpose ot delay, without the intention of 
supporting them by evidence, but according to the universal opinion 
of Europeans and the admission of many natives, such statements are 
habitually made with the deliberate purpose of imposing them upon 
the Court for truth, by means of forged documents and perjured 
testimony. 

A consultation, then, between a native suitor and his native legal 
adviser, has not in general for its object the presenting his case, such 
as it really is, in the most favourable point of view which the rules of 
law permit. It is too often a conspiracy to commit every species of 
crime which may conduce to the object the party has in view j and 
this too, whether that object itself be just or iniquitous. 

It may not be possible to prevent such conspiracies firom taking 
place ; but it is certainly possible to prevent in a great degree the 
evil effects of them, by bringing the whole suit, from begining to end, 
before the European judge and the public, by never suffering the 
authority of the Court to be used for any purpose whatever, until the 
party who invokes it has been personally examined in open Court, and 
has thus satisfied the judge that the grounds of his application are 
true and sufficient. 

Under the presient system, the pleadings are in writing, and aije 



2G9 

"prepared in secret by the parties and their respective advisers. No 1832, 

Treasures are taken to ascertain whether the parties believe themselves 

^he allegations they make. No punishment is inflicted upon a party Cameron's 

-who makes an allegation knowing it to be false. The pleadings are Report. 

SLS deficient, too, in precision and regularity as they are in veracity. 

It even appears that the system which I am recommending to your 

ILordship has sometimes been already adopted in practice from 

-absolute necessity. Mr. Drieberg, a proctor of the Provincial Court of 

Colombo, states, that " the proceedings in this Court are so simple 

and void of formalities, that the poor natives get the pleadings drawn 

•by private persons, sometimes by the clerks and volunteers in the 

-office of the Court, or by whomsoever they can get it done cheaper or 

.gratis, which sometimes are so unintdligible, that the judge on the 

-day of hearing, aot being able to comprehend them, takes down the 

•verbal statement of both parties, and then enters into evidence, to do 

which (he adds), requires much time and patience, as it is difficult to 

^et from a native a direct answer to any question." 

I do not at all doubt the correctness of the latter part of this 
^statement ; but I think that the end to be attained by oral pleading is 
'VfeU worth the time and patience required, provided the parties are 
made aware that any attempt to embarrass or mislead the Court will 
uneet with certain punishment. 

The parties endeavour to deceive the Court now without scruple, 
t>ecause whether they are successful or not in the attempt, they are 
sure of impunity' 

It is to be observed that Mr. Drieberg is here speaking of the 
f^rovincial Court of Colombo, where such suitors as can afford it may 
obtain the assistance of European proctors, an advantage from which 
the suitors in the other Provincial Courts are debarred. 

Since integrity and knowledge, then, are to be found only in the 
judge, the pleading, if it is to be of any use at all, must take place in 
his presence. The parties must be examined by him, and cross- 
examined by each other. The judge must assist the parties with his 
advice in putting their statements into regular form. It appears by 
the year-books, that when th^ pleadings in England were oral, the 
English judges used to do so ; and on such applications as are made 
by motion, the granting or refusing which is in the discretion of the 
Court, they are still in the habit of suggesting to the parties that course 
by which bis object may be best attained consistently with the interests 
of justice. 

The advantages of precision, and of adherence to forms in pleading, 
are very great ; and the neglect of them has brought cheap and 
summary modes of proceeding into disrepute. But these modes of 
proceeding are by no means incompatible with adherence to forms, 
provided only the judge be learned and practised, and the forms 
palpably and directly pointed towards the real end in view. 

By means of oral pleading, all that time and money will be saved 
to the suitors which they now waste in preparing to prove or disprove 
matters which there is no real ground for contesting, and which an 
examination of each party by an impartial judge, and by his adversary, 
would show that there is no real ground for contesting. 

By means of the seventh recommendation, subornation of perjury 
and forgery of documentary evidence, crimes of which the frequency 
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' it$*t strikes every Earopean with horror, will be rendered companuively 

^ difficult. By that part of it which regards subpoenas, that monstrously 

Cameron's abusive practice, now so common, of summoning a multitude ot 
Report, iimnaterial witnesses for the purposes of afterwards moving for delay 
on the ground of their absence, will be in great d^^^ee, if not entirely^ 
prevented. As r^ards the interest of the witnesses, too, the abusive 
exercise of that power which must be granted to ev«y man of 
competing other men to leave their own business^ and repair with 
any documents in their possession to a Court of justice^ must, if this 
regulation be ad<^ted, be of very rare occurrence. 

The advant^e of viva voce examination and cross-ezamination» 
as a mode of ascertaining facts, over the mode by affidavit, is, I believe^ 
universally admitted ; and 1 shall only remark, that in the East the 
difference between the two, in respect of their probative force and 
their tendency to prevent peijury, is tar greater than in Europe ; 
because, from the defect of moral principle among the Indian races» 
the frequency of perjury depends almost eattrely^upoa the chance of 
escaping detection. 

In Kngland. however, where actions arising in all parts of t&e 
country are brought in the Courts of Westminster, all the facts of 
which the proof is necessary to justify the Court in lending its 

* authority to a suitor, except only those which are proved at the trials 
> are proved by affidavit^ because the advantage of having them prpved 

by viva voce evidence would be overbalanced by the inconvenience 
the parties would suffer if they were obliged to come to Wesminstor 
' every time that it may be necessary in the course of a suit t» make an 
application to the Court But whenever the whole suit is conducted 
at the same place where the trial is '^had, this argument in favour o< 

• affidavit evidence has no application. 

It is indeedone of the great advantages resulting from the system 

of local judicatures that except in the rare cases of sickness or 

unavoidable absence, every person on whose testimony the Court is 

•obliged to rely from the beginning to the end of the 8uit> may, without 

i overbalancing inconvenience, be made to undergo personal exami- 

*iiation by the judge and the opposing party. 

To gaurd against falsehood, prevarication, and ever^ sort oi 
attempt to pervert the course ot justice, I have proposed to mvest the 
•judge with the power -of imposing fines at the termination- of the causei 
and, at the same time, I have recommended the abolition of all fees 
of Court and stamps upon legal proceedings. 

These are in reality fines which fall indiscriminately (always in 
the first instance, and sometimes iiltimately) upon the honest and 
dishonest suitor, upon the oppressor and his victim. Even under the 
present system, where it works as one must suppose its inventors 
mtended it to do, such fines are really paid, although not eo ncmine^ 
by the party who is found to be in the wrong. They consist of the 
iees and stamps upon his own proceedings, and those upon the pro- 
ceedings of his adversary, which he is made to reimburse under the 
name of costs. The question therefore, which the judge will have to 
decide, vis;, who is to be fined, will be no other in substance than the 
•<]uestion which be now has to decide, vm., who is to pay costs ; but 
the fines, instead of operating, as they now do, to deter those wbo are 
seeking to protect their rights by l^al proocedi^ga* irili operate cmljr 
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to deter those who use such means for purposes of fraud and iSsa. 
oppression. 

It is very important to remark itoo, that when fines upon the Cameron't 
ittisuse of legal proceedings are disguised under the name of costs, Report, 
they no longer bear the appearance of a punishment ; they are not 
apportioned, as they ought to be, to the wealth and the delinquency i 
'«f the party fined, and they do not bring upon him. any of that obloquy^ 
which ought to be attached to his conduct. 

With regard to any portion of revenue which may be lost by the 
alteration I suggest, it can be that portion only which constitutes a 
tax upon oppressed innocence, and I apprehend that no legislator 
would ever have thought of proposing such a tax, if its iniquity had 
not been concealed Irons .his view by being mixed up with the genera! 
mass of taxes upon law proceedings, from which it is, by the proposed ; 
pjan, distinctly, separable. 

Moreover,, inasmuch as the fines to be imposed by the Court will : 
be regulated in amount by the delinquency of the party on whom they 
fall and his pecuniary ability, the revenue derived from this source 
naay very possibly not be diminished at all. Any future reduction of 
it can only take place by the diminution of that species of crime which 
consists in the abuse of legal proceedings, an effect which would . 
amply compensate the Government ancf the community for the pecu- 
niary loss. 

To all the abuse of legal, proceedings a crime seems almost like 
an innovation in lai^uage, yet in the primitive days of jurisprudence 
there are traces of punishment denounced against such conduct. 
Such was the fix^t pro falsa clamore va our own ancient system. But 
in latter times it seems to have been thought impossible to separate 
the abuse of legal proceedings from the legitimate use of them, and 
the fine has been imposed not pro /also clamor e^ but simply pro 
clamore. The suitor has been visited with a pecimiary mulct for 
telling his story to the tribunal appointed to redress his grievances, 
and at the same time stamps and fees of Court have been defended 
upon the alleged ground that they discourage vexatious litigation, ^ 
whereas in truth they discourage litigation in general, when the party 
desirous to litigate is poor, and where the party is rich, they encourage 
vexatious litigation by rendering a law-suit a more efficient instrument 
of oppression. 

The object to be aimed at is, that the services of the tribunals 
should be afforded gratuitously to those who ask them bona fide, but 
that those who ask such services mala fide ^ should not only not receive 
them gratuitously, but should be made to pay a heavy penalty for the 
abusive exercise of an essential privilege. 

If the attainment of^his object, or a reasonable approach to it, 
were impossible 9 it would not follow that the indiscriminate infliction 
of fees and stamps is defensible, but in reality there is no impossi- 
hdlity in deciding when the proceedings are terminated,, whether any 
party has availed himself, of the services of the court honestly or 
fraudulently, pjovided at every step those means be adopted which 
are admitted in other^ cases to furnish an effective criterion ;. 
consequenty- there, is no good reason why any man should be punished 
for suing or defending himself honestly, or why any man who sues or^ 
'defends Mraself dishonestly^ should, escape with impunity.. Ases 
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vexatious law proceedings are one of tlie most common modes hyr 

which the natives of Ceylon seek to gratify their malignant passions^ 

Cameron's the practical application of these principles in that country is of the 

Report. utmost importance, and this must be my apology to your Lordships 

for the length of the present discussion. 

The reasons why I have preferred the imposition of fines at the 
termination of the cause to the administration of an oath, and the 
consequent penalties of perjury, in the case of the examination of as 
party to the suit, are as follows : — 

The parties to the suit being before the court from the beginning: 
to the end of the proceedings,, and having the opportunity of offering, 
all the evidence and arguments which can throw light upon their- 
own statements, the matter of defence for a party to the suit suspected 
of endeavouring to mislead the Court is not, as the matter of defence 
for a witness accused of perjury often is, extraneous to the suit ; the- 
judge, therefore, at the termination of the proceedings, is in a condi- 
tion safely to exercise his discretion in fining the party, as he in fact 
now exercises it in deciding the n^atter of costs,, without the delay 
and inconvenience of a separa'te trial upon the incidental quesiiom 
But even it this were not so,. I should be very unwilling to recommend 
the administration of an oath in Ceylon in any new case. The oaths, 
administered to the votaries of the various religions prevailing in that 
Island, are for the most part accompanied by minute and superstitious 
ceremonies, the effect of which is to keep out of view the great moral 
duty of veracity. The anger of the gods is supposed to light, aofe 
upon the man who falsely swears away the Ufe or property or- 
reputation of his neighbour, but upon the man who swears £alsely 
after he has stepped over part of his own dress, or tasted the water o^ 
the sacred river. In most cases, too, the oath is administered not by^ 
an officer of the Court, but by a priest. When the witness is a< 
Buddhist, it is administered in the temple after the evidence has been 
given in Court, and it is not to be doubted that by a little manage^ 
nient in the ceremony, false testimony may be procured without 
loading the conscience of the witness with ihi guilt of perjury. 

Keeping constantly in view the principle, that just litigation is to* 
be encouraged, and unjust litigation discouraged, I have recommended 
that the expenses of witnesses in all cases shall be paid out of the 
fund created by the fines. 

It is certainly the duty and the interest of Government, (in the 
East, it is most emphatically so) to provide for the complete adminis- 
tration of justice at the public expense ; and I know of no reason why 
an honest suitor should be made to pay the expenses of those witnesses 
who are to prove his case, any more than to pay the salary of the 
judge who is to hear it, except it be true that the waste or misuse ot the 
services of a judge by the suitors can be restrained, and that the waste 
or misuse of the services of witnesses cannot. It is unquestionably 
true, that under the actual circumstances of Ceylon, this waste and 
misuse of the services of witnesses is carried to an enormous extent.. 
Your Lordship has already seen, upon the testimony of Mr. Justice 
Marshall, that in the criminal proceedings before the Supreme Courts 
the prisoners whose witnesses are paid by the public, frequently 
summon upwards of loo, who know nothing whatever of the matter 
in question ; but this glaring abuse, inasmuch as no attempt is made 
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to check it, furnishes no argument against the provision recommended 
in the 13th recommendation, when coupled with, the securities 
recommended in the 7th recommendation 

When it is considered that, under the present system, the 
Provincial Judges are not intrusted even with the power of rejecting 
krelevant evidence in appealable cases, it may be thought that too 
much power and discretion is given in my plan to the jpdges of 
original jurisdiction ; but if I have increased the power and discretion. 
of the local judges, I have increased their responsibility in a siiU 
greater degree by the regulations regarding assessors, which I have 
had the honour to submit to your Lordship,..and by the reft^ulatibtas 
segarding appellate jurisdictionv which I am about to recommend.. 
1 have substituted the restraint imposed by the sense of responsibility, 
which adapts itselt to the circumstances of each particular case, for 
the restraint imposed by inflexible rules^ by which the progress of 
•very case towards a just decision is obstructed, and that of many 
cases stopped entirely, in order that the remainder may. be. protected 
from judicial malversation. 

It may also be supposed that when the. whole suit is thus brought 
in its rude state before the judge, so much lime willibe consumed in 
performing those operations in Court which are now performed without 
any judicial superintendence, that a greater number of lunctionaries^ 
will become necessary to transact the increased business.. 

It must be- remembered, however, that when the legal adviser-of 
the party, draws, the. pleadings and prepares the eviJence to support 
them in secret consultation with his client, it is by no means his. 
interest to presenJt the case to the Court in such a form as will facilitate 
a speedy adjudication upon the merits, but rather to present it in such 
a. shape as will increase to^ the greatest possible amount the burthen 
of proof resting upon ther opposite party^and thereby to waste the 
time of the judge in superfluous investigai.ions. I believe, therefore, 
though upon this point it is impossible to speak \^ilh perfect confidence, 
that the time which the Court will have to bestow upon a suit will, on. 
an average, be less^ under the proposed plan than it now is. 

But however, that may be, theprevention of injustice, and of those- 
crimes by which in Ceylon injustice is perpetrated through the fornjs 
of law,, is aniObjpct of such exxreme importance, that I shall earnestly 
recommend the plan under consideration to your Lordship, though 
some sacrifice of time and of public expense might be necessary for 
its accomplishment. 

Even in this country the evils of which I am speaking are not < 
unfeLt. The Commissioners, for inquiry into the Practice and 
Proceedings of the Superior Courts of Common Law have pointed out 
their existence, and have suggested remedies tor them. But in Ceylon, 
where crimes of so. deep a die as perjuiy aad forgery are as common 
as the more venial arts of chicanery are in European countries, the 
interests of morality imperiously require the total reform of a system 
which affords scope and temptation to the commission of such 
enormities, and I sincerely believe that a Court of justice well 
constituted, and taking the legal affairs of the people completely under 
its supervision and protection, would be a more efficient instrument for 
the eradication of their prevailing vices than any other which a 
European Government can apply to that most essential purpose. 
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I It must not be forgotten^ too, that a native of 'l6w C9ste bas no > 

cbance of obtaining mlress against his superiors but through the - 
medium of Europeans. The English judge, under the present system, 
may indeed take care that justice is done to him when his case has . 
been proved in Court ; but who will advise him as to all the steps he 
must take before he reaches that point ? Suppose'a Rhediah, a man ■■ 
accounted so vile that his countrymen will not enduce that he should 
serve them as a slave : suppose such a degraded creature to have 
received something which even his broken spirit can feel as an injury: l 
to say that the courts, as they are now constituted, are open to such 
a man, is no better than a most cruel mockery. 

I do not indeed hope that any institution which human ingenuity 
can devise will remedy the inequalities which the pernicious system s 
of caste has added to those existing by. nature between man and man; , 
but I cannot doubt that the spectacle of a European judge listening 
in public with attention and kindness to the complaints of the - 
degrading races, and instructing them in their legal rights, and the 
meansjofenforcing.them, would gradually eradicate the absurd and 
hateful prejudices by which the common feelings of human nature are-- 
prevented from springing up in the breasts of pur Indian fellow- 
subjects. 

I trust r.shaU be pacdoned for making in this place a remarkwhich . 
has often pressed itself upon me:, that the peculiar circumstances, 
of Ceylon, .both physical and moral* seem to point it out to the British ^v 
Government as the fittest spot in our. Eastern dominions in which to % 
plant the germ .of European civilization, whence we may not unreason- - 
ably hope that it will hereafter spread > over the whole of those vast 
territories. 

14. I recommend that an appellate jurisdiction of^ tbe most 

comprehensive kind over all the Courts of < 

Recommendacion ^4. . original jurisdiction in all parts of the Island . 

shall be vested in a Circuit Court of Appeal,, 
which shall , consist of one judge of the Supreme Court and three 
assessors, which assessors shall be chosen in the same way and shall - 
perform the same functions as. the assessors in the Courts of original., 
jurisdiction. 

15. I recommend that the Supreme Court shall consist of three r 

judges, a Chief Justice and two Puisne judges. 

Recommendation 15.. who shall however never sit together except 

for the decision of such points of law as any 
of- them-may have thought it necessary to reserve in deciding the 
cases submitted to them on their circuits, tmder. the i8th and 19th 
recommendations. 

1 6. I recommend that, for the purposes of the appellate jurisdiction, 

mentioned in the 14th recommendation, the 

Recommendation i^. whole Island shall be divided into three 

circuits, which shall be called the Northern,.. 
Eastern and Southern Circuits, Colombo being the central point 
where the three circuits meet 

17. I recommend that a judge of the Supreme Court shall go on 

each circuit, twice every year, but so as that 

Rtcommendatioa ly. there shall be always one judge of that Court 

remaining at Colombo, and shall remain at 
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such places in his circuit and for so long a period at each place as 
may be necessary for the purposes of justice. 

1 8. I recommend that such judge shall hear 4n the Gi»'cuit 
Court of Appeal all applications for redress against aU decisiors, 

whether interlocutory or final, of the Courts 
Recommendction r8. of original jitrisdiction, and shall, according 

to what the justice of the case may require, 
try the cause over again wholly or in part, or rehear the arguments 
of the parties upon points of law, and shall do g^enerally whatever may 
be necessary for the attainment of substantial justice. 

In the plan which is sketched in the above recommendations, 

I have endeavoured to unite the advantages, 

Reasons for recommen- and to obviate the disadvantages, of the two 

dation 14, 15, i^, 17, r8, diferent modes which have been devised for 

bringing, justice within the re<ich of the suitors ; 
I mean the mode by itinerant and the mode by local judicatures. 

The expedienc of local judicatures, always ready to receive the 
<omplavnis of the people, cannot be disputed, provided £rst, ^at the 
opinion of a, public whom the judge respects, can be brought to bear 
^4jpon him ; for unless this can be done, his Court is an open Court 
-only in name, and all the evils of secret judicature may be«cpected. 
Secondly, that there be some means of preserving the unity of the 
•law, which cannot fail to be impaired by the decisions of a number 
"of independent judges, even though they should be animated solely 
'by that public sjiirit which is^kept alive by the substantial publicity ot 
^-the tribunals. 

The tetter purpose -mi^ht ^perhaps 'he attained at tlie cheapest 
5-rate bymeans-'of an appellate tribunal resident in Colombo, to which 
"the records of eases tried by the Courts of original jurisdiction might 
be transmitted by the post, but such a tribunal could not be effectual, 
'-«ven for tSiis purpose, unless a much greater degree of method regulated 
'the proceedings of the local Courts than is now the case ; and it 
"would be almost fer the still more important purpose of impressing 
^*upon the local judge the consciousness of unremiititig supervision, 
and upen the suitors in this Court the assurance that their just 
'Complaints will be attended to and redressed. 

Tlas will, I hope, be accomplished as completely as the state of 

society in Ceylon will permit, by the recommendations respecting 

.assessors, and by sending the appellate judge periodically to the 

places where the causes were originally tried, and thus giving tbe 

parties and their witnesses the same cheap and easy access to him as 

'they had to the judge of original jurisdiction. 

19. I recommend that the judges of the Supreme Court on their 

circuits shdl continue to try in the maritime 
^ecommendattoa ,19 provinces such crimes as they now try, and 

with a jury constituted as the juries now are, 
•and shall try the same crimes in the Kahdyan provinces with a jury 
constituted in the same manner. 

I shall not trouble your Lordship with any other reasons for this 

recommendation than the good effects already 

Reasons for RMOHBAcn- produced in the maritime provinces by the 

4a^n 19. institution of juries, the atuchment of the 

natives to ity.aad tho.fnopritty of disdn^isll- 
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i*3*« I in:? the trial of the* graver crimes by some more solemn and impressive 

— " ^ I proceeding than is used in other cases. 

Cameron's I 20, I recommend ^hal the powers and duties of the Advocate 

Report. Fiscal and deputy Advocate Fiscal shall be 

Recommendation 20. _ • j • ^u v- j r 

exercised m the Kandyan provinces, so far 

«as regards procedure, as they 'now are in the maritime provinces. 

21. 1 -recommend that the judges of the Supreme Court shall 

v^ , . iiave no original jurisdiciiun, excespt Ihat 

ilecommendation 21. ■ -c j • ^.-u *i_ j *.• 

specified in the 19th recommendation. 

When an itmerant Court exercises an original jurisdiction, all 

the proceedings preliminary t«> the itrial must 

Reasons for Recommen- "either be carried on, as in England, at the 

•dation2i. -capital *wliere such Court has its permanent 

station, or there must be resident in eack 
•district an officer exercising many most important fiunctions botk 
qnini«?terial and judicial. 

The former plan is, I believe, universally admitted to be imprac- 
ticable in Ceylon. 

The latter is sanctioned by the very high authority of the Chief 
Justice, as will be seen in his draft of a C4iarter, where be recommends 
that the magistrates who are, as he proposes, to have criminal 
jurisdiction over " all inferior offences, breaches of the peace and 
disorders against the .police," and civil jurisdiction over causes, n 
which the amount in dispute does not exceed 25/., shall superintend 
the proceedings preliminary to the trial of those causes in which a 
greater amount is in dispute, and which are to be tried by the Supreme 
Court on circuit. 

My objection (/) to this arrangement is, that the oemmon division 
of causes into those of large and those of small amount, on which it is 
•founded, is bot^ unreasonable and invidious. 

A magistrate who is competent to try he one sort is competent 
to try the other, the division is therefore unreasonable ; and as causes 
of large amount are ge,nerally the causes ot the rich, and causes of 
small amount are generally the causes of the poor, it is invidious to 
refer the latter to a tribunal which 4s stigmatized as unfit to try 
the former. 

The Chief Justice's plan might indeed be extended to all cases 
"without reference to the value in dispute ^ but if there are to be local 
functionaries of talents and respectability, which render them compe- 
tent to adjudicate all the questions which arise in the process of 
preparing a cause for trial or hearing, I think it is clearly expedient 
that they should also have the power of deciding the cause in the 
first instance, and that the functions of the Metropolitan judge should 
be confined to tliose of an appellate judicature, it being always 
understood that I speak of an appellate judicature, from appealing to 



(/) This objection does not apply to the decision of criminal causes, to the 
^avity or levity of the accusation ; the correct decision of the former being really 
more important to the public welfare than that of the latter. On this account, 
and in consideration of the predilection which I believe to be entertained by the 
siatives for the criminal jurisdiction of the Supreme Court as it now exists, I have 
preserved it by Recommendation 19, 
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which there is nothing to defer the suitor but the fear of being fined if 1S324 
his appeal turns out to be vexatious. 

1 think this is clearly expedient, because it saves time whenever Cameron's 
the parties are satisfied that the, cause has been tairly tried by the Report, 
local judge, and because in all cases it obviates th^ irreparable evil 
which may be occasioned by the death of witnesses, of the loss or 
destruction of written proofs between the period at which the causes, 
were ripe for trial, and the arrival of the metropolitan judge in the 
district where it arose. 

My reason for recommending that the original civil jurisdiction 
now exercised by the Supreme Court in the district of Colombo shall 
be abolished, is that I apprehend that the appellate jurisdiction of the 
whole Island, and the general superintendence which, by recommen-^ 
dations 22 and 23, I propose that this Court should exercise, in 
addition to that exercised by way of appeal upon the motion of a 
party, will be amply sufficient to occupy the time of all its judges. 

22. I recommend that the judges of the Supreme Court, whether 

at Colombo or on circuit, shall receive appli- 
Recommendation 22. cations in writing |rom the judges of original 

jurisdiction for advice upon all matters of law 
knd practice, and shall return answers in writing thereto. , 

23. I recomniend that each judge of the Supreme Courtj whether 

at Colombo or on circuit, shall hear motions 
Recommendation 23. fpr mandates in the nature of writs of habeas 

corpus, mandamus and prohibition, and shalf 
do thereupon what justice may require. 

24. I recommend that no judge or Court shall hear motions 

for injunctions to prevent a party from 
Recommendation 24. seeking or pursuing his remedy in any other 

Court. 
The reason of this negative recommendation is, that,' according to' 
iny plan, every matter which would be sufficient to authorize the 

judge to grant an injunction to prevent a- 
Reasons for Recommen- party from suing, for example in a Court of 
dation 24. original jurisdiction, will be sufficient, when 

brought before such Court of original jurisdic- 
ti6n, to authorize the Court to give a judgment having the same 
effect as an injunction not to sue. The principle on which the 
recommendation rests, is that every Court of originsQ jurisdiction 
should have, by 14 w, the power df doing justice in every case, and 
consequently that, so long as the proceedings of such a Court are free 
from error or nisdversation, there should be no power in any other 
Court to thwart or control them,- either directly by interference with 
the Court, or indirectly by interference with the suitor. 

25. I recommend that the judges of the Supreme Court shall 
look over the records of the Courts of original jurisdiction, and in case 
they shall observe that the law has been laid down differently, or that 

the practice has varied in the different Courts 
RecommeAdation 25. of original jurisdiction, shall take a note 

thereof, and shall consult together thereupon, 
&nd shall draw up a draft of such a declaratory law as the case may 
seem to them to require, and submit the same to the Governor, who 
ihall thereupon pass, with the usual legislative forms, such law as thd 
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^832, case may seem to him, and to those who may partake with him in the 

— , Legislative function, to require, without prejudice however 'to the right 

CMneroh'i ^f the Governor and such persons so partaking with him in the 

Report: legislative function, to legislate upon these, as upon all other subjects, 

without such recommendation. 

The expense of the judicial establishments, described in the first 
part of this rep6rt, is 36,245/. (fH); and I cannot undertake to say that 
justice caii be effectually'administered to 800,000 people at a much 
cheaper rate ; but I can pledge myself that the sum required for that 
purpose, if nfiy views should meet your Lordship'-s approbation, will 
hot exceed the amount of the present expenditure. 

The mode of educating the gentlemen who are to fill the judicial 
situations is a subject which cannot be separated from that of educating 
ihe civil servants in general, and which therefore cannot conveniently 
have at place here. 

I have written the greater part of a Report of the Laws of Ceylon, 
as distinguished from the rules of procedure ; but that particular 
portion of them which regulates the labour extorted by force from the 
natives, appears to me of so niuch greater immediate importance than 
any other, thact I have proposed to lay my opinions upon it before 
your Lordship ^s soon as possible. 

I have touched upon the subject in this Report (it obtrudes itself 
it ^very step upon an inquirer into the condition of Ceylon), but its 
connection With judicial establishments and procedure is not of a 
Mature to have justified me in entering into those details which, from 
their own importance, afe deserving of your Lordship's most attentive' 
Consideration. 

C. H. CameroW. 

LoAdoh, 3 1 St January 1832. 

To the Right Hon. Viscount Goderich.' 
ftc, &c, &C. 

(ni) Annval Expense of the present judicial establishment of Ceylon 

Supreme Court •••••• •••••« 

Provincial Courts •••»m „,,— 

Magistrates' Courts •«««•• ^•^;««« 

Tudicial Commissioheri Kandy • ....•• 

Magistrate, Kandy ...... 

Judicial Agent,' Kurunegalle •••••• 

Half of the fixed esta1)Ushment of Agents of GoTemment.* 

Contingencies fixed ...... • • 

Contingencies unfixed ....•• • ...... 

Circuits of the Supreme Court ••«••• ••..•• 
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